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Filing Instructions 

This packet contains replacement pages to be interleafed in the main text, 
including a complete replacement of chapters 6, 23, 35, 37, 52, and 57 and the 
“Tables” and “Index” sections at the end of the book. For a complete list of all 
pages that should be in your binder after inserting the revised pages, see the 
accompanying Page List. 
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13-19—13-20 

same 

16. Search and Seizure Motions 


16-5—16-6 
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16-21—16-24 
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18. Selected Pretrial Motions 


18-19—18-20 

same 
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19. Right to Speedy Trial 
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22- 9—22-10 

23. Confessions and Admissions 

23- 1—23-11 


Insert new pages 


same 


same 


23-1—23-12 


24. Prior Convictions and Uncharged Misconduct 

24-3—24-4 24-3—24-4.1 


26. Pleas and Case Settlement 

26—3—26—4 same 
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27. Deferred Entry of Judgment, Diversion, and Preplea Probation 
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27-1—27-2 same 
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29-5—29-6 same 

29-21—29-22 same 

31. Selected Trial Motions 
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32. Jury Instructions 

32- 1—32-2 same 

35. Pronouncing Judgment 

35-1—35-3 same 

37. Felony Sentencing 
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41-33-41-34 

41-36.1 

41-53—41-63 


same 

same 

same 

same 

41-53^1-64 


42. Writs in California State Couits 


42-1—42-2 same 

42-9—42-10 same 

42-20.1 same 

42-27-^2-28/28 same 

42- 33—42-38 same 

43. Misdemeanor Appeals 

43- 15—43-20 same 


44. Felony Appeals 

44-3—44-8 

44 - 11^^-12 

44-17--14-20 

44-23—44-24 

44_31_44_32 


44-3-44-8.1 

same 

same 

same 

44_31_^^32.l 


46. Probation Revocations 

46-3—46-4 same 

49. Immunity for Testimony 

49-3—49-4 same 

52. Representing the Noncitizen Criminal Defendant 

52-1—52-5 same 


56. Juvenile Delinquency Proceedings 


56-1—56-4 same 

56-9—56-12 same 

56-19—56-24 same 

56-29—56-36 same 
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Page List 

This is a complete list of all pages that should be in your binder after filing the 
August 2018 update. Previous updates were published in September 2014, Sep¬ 
tember 2015, September 2016, and August 2017. 


Front Matter 

Title page—^masthead 8/18 

Contents (tab) 

vii—xxiii 8/18 

1. Preparing and Filing Motions and Other Papers; Criminal Law 
Practice Man^ement 

9/16 

1-3—1-6 8/17 

1-7—1-12.1 8/18 

1-13—1-20 9/14 


2. Professional Responsibility 

2-1 9/14 


3. Right to Counsel; The Attorney-Client Relationship 

3-1—3-2 9/16 

3-3—3-34 9/14 
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3-35—3-38 

9/16 

3-38.1—3-38.2 

8/18 

3-39—3^ 

9/14 

3^1—3^2 

9/16 

3-43 3-44 

8/17 

3-45—3-46 

9/14 

3-47—3-49 

8/18 

4. Arrest and Bench Warrants; Sununons; Subpoenas 

4-l-^l-2 

9/14 

4-3^1-4 

8/18 

4-5^l-7 

9/14 

5. Release Procedures 

5-1—5-6.1 

8/18 

5-7—5-9 

9/14 

6. Arraignment 

6-1—6-4 

8/18 

7. Pleadings; Joinder and Severance 

7_1_7_4 

9/16 

7-5—7-10 

9/14 

7-11-7-12 

8/18 

7-13—7-14 

9/14 

7-15—7-22 

8/18 

7-23 

9/14 

8. Preliminary Hearings 

8-1—8-2 

9/14 

8-3—8-4 

8/18 

8-5—8-10 

9/14 

9. Grand Jury 

9-1—9-11 

9/14 

10. Client Interview 

10-1—10-2.1 

8/18 

10-3—10-5 

9/14 

11. Discovery 


9/14 

11-5—11-6 

8/18 

11-7—11-20 

9/14 
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11-21—11-22 

8/17 

11-23—11-26 

9/14 

11-27—11-30 

8/17 

11-31—11-38 

9/14 

11-39—11-40 

8/18 

11-41—11^ 

9/14 

11-^7—11^8 

8/17 

11^9-11-54.1 

8/18 

11-55—11-56 

9/16 

11-57—11-60 

8/18 

11-61—11-64 

9/14 

11-65—11-66 

8/18 

11-67—11-68.1 

9/16 

11-69—11-74 

9/14 

11-75—11-76 

8/18 

11-77—11-78 

9/14 

12. Public Records 

12-1 

9/14 


13. Motion to Set Aside Information or Quash Indictment 


13-1—13-2 

9/14 

13-3—13-^ 

8/18 

13-5—13-18 

9/14 

13-19—13-20 

8/18 

. Pretrial and Trial Publicity 

14_1_14_5 

9/14 

. Change of Venue 

15-1—15-3 

9/14 

. Search and Seizure Motions 


16-1—16-4 

9/14 

16-5—16-6 

8/18 

16-7—16-14 

9/14 

16-15—16-16 

8/17 

16-17—16-18 

9/16 

16-19—16-20 

9/14 

16-21—16-24 

8/18 

16-25—16-33 

9/14 
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17. Motion to Disclose Informant’s Identity 


17-1—17-2 

9/14 

17-3—17-1 

8/18 

17-5—17-8 

9/14 

18. Selected Pretrial Motions 

18-1—18-2 

9/14 

18-3—18-4 

8/17 

18-5—18-18 

9/14 

18-19—18-20 

8/18 

18-21—18-26 

9/14 

19. Right to Speedy Tliai 

19_1_19_10 

9/14 

19-11—19-12 

9/15 

19-13—19-18 

9/14 

19-19—19-20 

8/18 

19-21—19-25 

9/14 

20. Continuances 

20-1—20-9 

9/14 

21. Disqualification of Judge 

21-1—21-2 

9/14 

22. Lineups and Identification 

22-1—22-8 

9/14 

22-9—22-10 

8/18 

22-11—22-13 

9/14 

23. Confessions and Admissions 

23-1—23-12 

8/18 


24. Prior Convictions and Unchained Misconduct 


24-1—24-2 9/14 

24-3—24-4.1 8/18 

24- 5—24-7 9/14 

25. Termination of Prosecution Without Judgment 

25- 1 9/14 

26. Vleas and Case Setflement 

26- 1—26-2 9/14 

26-3—26-^ 8/18 
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26-5—26-6 8/17 

26- 7—26-14 8/18 

27. Deferred Entry of Judgment, Diversion, and Preplea Probation 
Report 

27- 1—27-2 8/18 

27- 3 9/14 

28. Trial by Court or Jury 

28- 1 9/14 

29. Jury Selection 

29- 1—29-4 9/14 

29-5—29-6 8/18 

29-7-29-8.1 9/16 

29-9—29-10 9/14 

29-11—29-12 9/16 

29-13—29-20 9/14 

29-21—29-22 8/18 

29-23—29-46 9/14 

29-47—29-48 9/16 

29-49—29-50 8/17 

29- 51—29-57 9/14 

30. Preparation and Presentation of Case and Argument 

30- 1—30-7 9/14 

31. Selected THal Motions 

31- 1—31-2 8/18 

31-3—31^ 9/14 

31-5—31-6 8/18 

31- 7—31-8 9/14 

32. Jury Instructions 

32- 1—32-2 8/18 

32- 3 9/14 

33. Jury Deliberations and Verdict 

33- 1 9/14 

34. Prejudgment Motions 

34- 1 9/14 
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35. Pronouncing Judgement 

35- 1—35-3 8/18 

36. Misdem^inor Sentencing 

36- 1 9/14 

37. Felony Sentencing 

37- 1—37-9 8/18 

38. Probation 

38- 1—38-7 9/14 

39. Work Furlough and Other Alternative Sentences 

39- 1 9/14 

40. Yictim Restitution 

40- 1-40-2 
40-3-40-6 
40-7-^0-8 
40-9-^0-12.1 
40-13^10-16 
40-17—40-18 
40-19-^10-20 
40-21—10-22 
40-23—40-24 
40-25^10-26 
40-27—40-28 
40-29—4041 


41. lYial Counsel’s Duties After Judgment 


41-1—41^ 

8/18 

41-5-41-6 

8/17 

41-7^1-8 

9/15 

41-9—41-14 

8/17 

41-15—41-32 

8/18 

41-32.1 

8/17 

41-33—41-34 

8/18 

41-35—41-36 

9/15 

41-36.1 

8/18 

41-37^1-10 

9/14 

41^1—41-42.1 

9/15 

41-13^1^ 

9/14 

41-45--11^6 

9/15 


8/18 

9/14 

8/18 

9/15 

9/14 

8/18 

9/14 

8/18 

9/14 

8/18 

9/15 

9/14 
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41^7^1^8 8/17 

41^9_^1_50 9/14 

41- 51-^1-52 9/15 

41_53_41_64 8/18 

42. Writs in Califoniia State Courts 

42- 1-42-2 8/18 

42-3^2-8 9/16 

42-9-42-10 8/18 

42-11-42-14 9/16 

42-15—42-16 8/17 

42-17—42-20 9/16 

42-20.1 8/18 

42-21^2-26 8/17 

42-27—42-28/28 8/18 

42-29—42-32 9/16 

42-33—12-38 8/18 

42- 39—42-42 9/14 

43. Misdemeanor Appeals 

43- 1—43-14 8/17 

43-15—43-20 8/18 

43- 21—43-22 9/15 

44. Felony Appeals 

44- 1^14-2 9/16 

44_3_44_8.1 8/18 

44_9_^t4_10 8/17 

44-11^14-12 8/18 

44-13—44-16 9/16 

44_17^44_20 8/18 

44_21-44-22 9/16 

44-23-44-24 8/18 

44-25—4-28 9/16 

44-29-44-30 8/17 

44-31—44-32.1 8/18 

44-33—44-34 9/16 

44- 35-44-36 8/17 

45. Federal Habeas Corpus Review of State Court Convictions 

45- 1 9/14 
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46. Probation Revocations 

46-1-46-2 

9/14 

46-3—46-4 

8/18 

47. Parole 

47_1_47_2 

9/15 

47-3—47-4 

8/17 

48. Mental Competence, Mental Defenses, and Related Issues 

48-1 

9/14 

49. Immunity for Testimony 

49-1^9-2 

9/14 

49-3-^9-4 

8/18 

49-5 

9/14 

50. Extradition 

50-1 

9/14 

51. Advising Witnesses 

51-1 

9/14 

52. Representing the Noncitizen Criminal 

Defendant 

52-1—52-5 

8/18 

53. Effect of a Criminal Conviction on Professional Licenses 

53-1 

9/14 

54. Death Penalty Cases 

54_1_54_2 

8/17 

54-3—54-6 

9/14 

55. Driving Under the Influence Cases 

55-1 

9/14 

56. Juvenile Delinquency Proceedings 

56-1—56-4 

8/18 

56-5—56-8 

8/17 

56-9—56-12 

8/18 

56-13—56-18 

8/17 

56-19—56-24 

8/18 

56-25—56-28.5 

8/17 

56-29—56-36 

8/18 
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57. Asset Forfeiture 


57- 1—57-4 8/18 

58. Contempt 

58- 1 9/14 

Tables (tab) 

T-1—T-23 8/18 

Index (tab) 

8/18 
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California Criminal Law Forms Manual 
Second Edition 
August 2017 Update 

Filing Instructions 

This packet contains replacement pages to be interleafed in the main text, 
including a complete replacement of the “Tables” and “Index” sections at the end 
of the book. For a complete list of all pages that should be in your binder after 
inserting the revised pages, see the accompanying Page List. 

Remove old pages Insert new pages 

Front Matter 

Title page-masthead same 

Contents 

vii—xxiii same 

1. Preparing and Filing Motions and Other Papers; Criminal Law 
Practice Management 

1-3—1-8 same 

3. Right to Counsel; The Attorney-Client Relationship 

3^3—3-44 same 

3-49 same 



Attorney-drafted forms are available for this title. 
Please visit ceb.com or 
call 1-800-232-3444 for details. 
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Kmtove old pages 

Insert new pages 

4. Arrest and Bench Warrants; Summons; Subpoenas 

4^^-4-4 

same 

7. Pleadings; Joinder and Severance 


7-11—7-12 

same 

7-21—7-22 

same 

11. Discovery 


11-21—11-22 

same 

11-27—11-30 

same 

11-47—11-48 

same 

16. Search and Seizure Motions 


16-15—16-16 

same 

18. Selected Pretrial Motions 


18-3—18-4 

same 

26. Pleas and Case Settlement 


26-5—26-6 

same 

27. Deferred Entry of Judgment, Diversion, and Preplej 

Report 


27-1—27-2 

same 

29. Jury Selection 


29-49—29-50 

same 

35. Pronouncing Judgment 


35-1 

35-1—35-3 

37. Felony Sentencing 


37-1—37-6 

same 

37-9 

same 

41. Trial Counsel’s Duties After Judgment 

41-1^1-6 

same 

41-9—41-14 

same 

41-31—41-32.2 

41-31—41-32.1 

41.^7—41-48 

same 

41-53—41-54 

same 

41-59 

41-59-41-63 
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Remove old pages Insert new pages 

42. Writs in California State Courts 


42-15—42-16 

same 

42-21-^2-26 

same 

43. Misdemeanor Appeals 


43-1—43-14 

same 

44. Felony Appeals 


44_7_44_10 

same 

44-19^4-20 

same 

44-29^4-30 

same 

44_35_44_36 

same 

46. Probation Revocations 


46-3—46-4 

same 

47. Parole (tab) 


47-3—47^ 

same 


52. Representing the Noncitizen Criminal Defendant 


52-1 

52-1—52-5 

54. Death Penalty Cases 

54-1—54-2 

same 

56. Juvenile Delinquency Proceedings 

56-1—56-10 

56-13—56-28 

56-33—56-34 

same 

56-13—56-28.5 

same 

57. Asset Forfeiture 

57-3—57^ 

same 

Tables 

T-1—T-23 
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Index 

I-l—1-14 

same 
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Page List 

This is a complete list of all pages that should be in your binder after filing the 
August 2017 update. 

Front Matter 


Title page-masthead 

8/17 

Contents 


vii—xxiii 

8/17 

1. Preparing and Filing Motions and Other Papers; Criminal Law 

Practice Management 



9/16 

1-3—1-8 

8/17 

1-9—1-20 

9/14 

2. Professional Responsibility 


2-1 

9/14 

3. Right to Counsel; The Attorney-Client Relationship 

3-1—3-2 

9/16 

3-3—3-34 

9/14 

3-35—3-38.2 

9/16 
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3-39—3^0 

9/14 

3-41—3-42 

9/16 

3-43—3-44 

8/17 

3^5_3^8 

9/14 

3-49 

8/17 

4. Arrest and Bench Warrants; Summons 

; Subpoenas 

4-1—4-2 

9/14 

4-3-4-4 

8/17 

4-5^ 7 

9/14 

5. Release Procedures 

5-1—5-2 

9/14 

5-3—5^ 

9/15 

5-5—5-9 

9/14 

6. Arraignment 

6-1—6-4 

9/14 

7. Pleadings; Joinder and Severance 

7-1—7^ 

9/16 

7-5—7-10 

9/14 

7-11—7-12 

8/17 

7-13—7-20 

9/14 

7-21—7-22 

8/17 

7-23 

9/14 

8. Preliminary Hearings 

8-1—8-10 

9/14 

9. Grand Jury 

9-1—9-11 

9/14 

10. Client Interview 

10-1-10-5 

9/14 

11. Discovery 

11-1—11-20 

9/14 

11-21—11-22 

8/17 

11-23—11-26 

9/14 

11-27—11-30 

8/17 

11-31—11-16 

9/14 

11^7-11-18 

8/17 

11^9-11-54 

9/14 
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11-55—11-58 

9/16 

11-59—11-66 

9/14 

11-67—11-68.1 

9/16 

11-69—11-78 

9/14 

. Public Records 

12-1 

9/14 


13. Motion to Set Aside Information or Quash Indictment 


13-1—13-20 

9/14 

14. Pretrial and Trial Publicity 


14-1—14-5 

9/14 

15. Change of Venue 


15-1—15-3 

9/14 

16. Search and Seizure Motions 


16-1—16-14 

9/14 

16-15—16-16 

8/17 

16-17—16-18 

9/16 

16-19—16-20 

9/14 

16-21—16-24 

9/16 

16-25—16-33 

9/14 

17. Motion to Disclose Informant’s Identity 

17-1—17-8 

9/14 

18. Selected Pretrial Motions 


18-1—18-2 

9/14 

18-3—18^ 

8/17 

18-5—18-26 

9/14 

19. Right to Speedy Trial 


19-1—19-10 

9/14 

19-11—19-12 

9/15 

19-13—19-25 

9/14 

20. Continuances 


20-1—20-9 

9/14 

21. Disqualification of Judge 


21-1—21-2 

9/14 
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22. Lineups and Identification 

22- 1—22-13 9/14 

23. Confessions and Admissions 

23- 1—23-11 9/14 

24. Prior Convictions and Uncharged Misconduct 

24- 1—24-7 9/14 

25. Termination of Prosecution Without Judgment 

25- 1 9/14 

26. Pleas and Case Settlement 

26- 1—26-2 9/14 

26-3—26-4 9/16 

26-5—26-6 8/17 

26-7—26-14 9/14 


27. Deferred Entry of Judgment, Diversion, and Preplea Probation 
Report 

27-1—27-2 

27- 3 

28. THal by Court or Jury 

28- 1 

29. Jury Selection 

29-1—29-6 
29-7—29-8.1 
29-9—29-10 
29-11—29-12 
29-13—29-46 
29 ^ 7 — 29^8 
29-49—29-50 
29-51—29-57 


8/17 

9/14 


9/14 


9/14 

9/16 

9/14 

9/16 

9/14 

9/16 

8/17 

9/14 


30. Preparation and Presentation of Case and Argument 


30- 1—30-7 

31. Selected IVial Motions 

31- 1—31-8 

32. Jury Instructions 

32- 1—32-2 


9/14 
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32 - 3 9/14 

33. Jury Deliberations and Verdict 

33 - 1 9/14 

34. Prejudgment Motions 

34 - 1 9/14 

35. Pronouncing Judgment 

35 - 1 — 35-3 8/17 

36. Misdemeanor Sentencing 

36 - 1 9/14 

37. Felony Sentencing 

37 - 1 — 37-6 8/17 

37 - 7 — 37-8 9/15 

37 - 9 8/17 

38. Probation 

38 - 1 — 38-7 9/14 

39. Work Furlough and Other Alternative Sentences 

39 - 1 9/14 

40. Victim Restitution 

40 - 1 — 40-6 9/14 

40 - 7 — 40 - 12.1 9/15 

40 - 13 -^ 0-26 9/14 

40 - 27 ^ 0-28 9/15 

40 - 29 — 40-41 9/14 

41. TVial Counsel’s Duties After Judgment 

41 - 1 — 41-6 8/17 

41 - 7 — 41-8 9/15 

41 - 9 — 41-14 8/17 

41 - 15 — 41 - 16/28 9/15 

41 - 29 -^ 1-30 9/14 

41 - 31 - 41 - 32.1 8/17 

41 - 33 - 41-34 9/14 

41 - 35 ^ 1 - 36.1 9/15 

41 - 37 — 41-40 9/14 

41 ^ 1 ^ 1 - 42.1 9/15 
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CONTINUING EDUCATION OF THE BAR - CALIFORNIA 


CEB is a self-supporting non-profit program of the University of California. The program, 
which provides lawyers with information about the law and the practice of law in Califor¬ 
nia, is administered by an Advisory Board that includes representatives of the University of 
California and members of the California legal community. 


Practice books are published as part of this program. Authors are given full opportunity to 
express their individual legal interpretations and opinions; these opinions are not intended 
to reflect the position of the University of California. Materials written by employees of 
state or federal agencies are not to be considered statements of governmental policies. 


CEB’s only financial support comes from the sale of CEB publications, programs, and 
other products. CEB’s publications and programs are intended to provide current and accu¬ 
rate information and are designed to help attorneys maintain their professional competence. 
Publications are distributed and oral programs presented with the understanding that CEB 
does not render any legal, accounting, or other professional service. Attorneys using CEB 
publications or orally conveyed information in dealing with a specific legal matter should 
also research original sources of authority. CEB’s publications and programs are not 
intended to describe the standard of care for attorneys in any community, but rather to be of 
assistance to attorneys in providing high quality service to their clients and in protecting 
their own interests. 


CEB considers the publication of any CEB practice book the beginning of a dialogue with 
our readers. The periodic updates to this book will give us the opportunity to make correc¬ 
tions or additions you suggest. If you are aware of an omission or error in this book, please 
share your knowledge with other California lawyers. Send your comments to: 


Update Editor 

Continuing Education of the Bar—California 
2100 Franklin St., Suite 500 
Oakland, CA 94612 
customer_service@ceb.ucla.edu 
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Preface to the Second 
_Edition_ 

California Criminal Law Forms Manual was conceived as a companion 
to CEB’s popular criminal law treatise, California Criminal Law Proce¬ 
dure and Practice (Cal CEB Annual) (Crim Law). Since its inception, the 
Forms Manual has mirrored Crim Law’s organizational structure. The 
chapter numbers in the Forms Manual are the same as the chapter numbers 
in Crim Law. Therefore, forms that relate to the subject matter of a particu¬ 
lar chapter in Crim Law can be found in the chapter of the same number in 
the Forms Manual. In 2005, CEB changed the organizational structure of 
Crim Law. This restructuring made it appropriate to reorganize the Forms 
Manual, so that it would continue to mirror the structure of Crim Law. 

We took this opportunity to make a number of other changes, including 
adopting a convenient compact format, consolidating instructions for 
drafting and filing motions in Chapter 1, and updating authorities and 
comments when appropriate. As in the first edition, the forms are cross- 
referenced to the appropriate chapters or sections of Crim Law. The book 
and disk have identical forms, with the exception of Judicial Council 
forms, which are found only in the book. See the discussion of Judicial 
Council forms in Chapter 1. Instructions for using the forms disk are 
enclosed with the disk. 

Sara Ruddy, CEB Publications Attorney, served as project manager for 
the second edition. CEB attorneys Nancy Yuenger and Cathy Daly pro¬ 
vided legal editing and research. Christopher Forshay handled copy edit¬ 
ing and production. Kathryn Te Selle updated the index. Composition was 
performed by CEB’s Electronic Publishing staff. 

August 2018 Update 

CEB Attorney Editor Paul Myslin and Legal Editor Enrique De Anda 
contributed to this title. Administrative support was provided by Nila Kan- 
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zaria. Christopher Forshay handled copyediting and production. Kathryn 
Te Selle updated the index. Composition was performed by CEB’s Elec¬ 
tronic Publishing staff. 


Melissa Horst 
Manager 

Content Development 

Kelly Lake 
Executive Director 
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Selected Developments 


August 2018 Update 

The current update includes changes throughout this publication that 
reflect recent developments in case law, legislation, court rules, and jury 
instructions. Summarized below are some of the more important develop¬ 
ments included in this update since publication of the 2017 update. 

Release procedures. When the court is not permitted to deny bail, the 
court must release the defendant on his or her own recognizance, unless 
the court “finds either that the defendant has the financial ability but failed 
to pay the amount of bail the court finds reasonably necessary to ensure his 
or her appearance at future court proceedings; or that the defendant is 
unable to pay that amount and no less restrictive conditions of release 
would be sufficient to reasonably assure such appearance; or that no less 
restrictive nonfmancial conditions of release would be sufficient to protect 
the victim and the community.” See In re Humphrey (review granted May 
24, 2018, S247278; superseded opinion at 19 CA5th 1(K)6) in chap 5. 

Pretrial diversion. Effective January 1, 2018, Pen C §§1000-1000.65 
no longer require a guilty plea and deferred entry of judgment. Deferred 
entry of judgment is still available in the limited context of “Back on 
Track” programs (Pen C §1(K)0.8) and child abuse (Pen C §10(X).12). Stats 
2017, ch 778. See chap 27. 

Juvenile delinquency proceedings. Revisions to Welf & IC §786 and 
newly enacted Welf & I C §786.5 provide that juveniles whose petitions 
were not sustained or who had their cases dismissed may have the arrest 
records sealed, although the prosecution retains the right to refile within 6 
months for new evidence or witness availability. Stats 2017, ch 685. See 
chap 56. 
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Cutoff Dates and CEB 
_Citation_ 


Cutoff Dates 

We completed legal editing and analysis of authorities cited in this pub¬ 
lication as of April 2018 and monitored developments through June 18, 
2018. 

CEB Citation 

Cite this publication as California Criminal Law Forms Manual (2d ed 
Cal CEB). 
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III. CRIMINAL LAW PRACTICE MANAGEMENT FORMS 

A. Client Information Letter §1.28 

B. General Authorization §1.29 

C. Release of Medical Records §1.30 

D. Contract for Services of Consultant/Expert §1.31 


§1.1 I. OVERVIEW 

Preparing and filing motions and other papers in court is a major part of 
any litigation practice. Criminal law is no exception. This manual contains 
examples and forms of motions and other papers that may be necessary or 
appropriate during the course of a case, accompanied when appropriate by 
sample memorandums in support of or in opposition to the motion or sug¬ 
gested arguments that can be adapted to particular fact situations. Each 
form is followed by a comment and a cross-reference to California Crimi¬ 
nal Law Procedure and Practice (Cal CEB) (Crim Law). This manual has 
the same organizational structure as Crim Law. Thus, for example, 
because Crim Law, chap 11 is about discovery, forms related to discoveiy 
are in chap 11 of this forms manual. 

Part II of this chapter, “Preparing, Filing, and Serving Motions and 
Other Papers,” covers the form and formatting of court papers (§§1.2- 
1.12), the use of Judicial Council forms (§1.13), local rules and forms 
(§§1.14-1.15), citation format (§1.16), service and filing requirements 
(§1.17), and general instructions for preparing effective motions (§§1.18- 
1.27). Part III, “Criminal Law Practice Management Forms” (§§1.28- 
1.31), contains forms that pertain to Crim Law, chap 1. 

II. PREPARING, FILING, AND SERVING 
MOTIONS AND OTHER PAPERS 

§1.2 A. Form and Format Requirements 

The form and format of papers filed in the trial court are governed by 
Cal Rules of Ct 1.2, 2.3, 2.100-2.119. “Papers” includes all documents 
offered for filing in any case, with the following exceptions (Cal Rules of 
Ct 2.3(2)): 

• Exhibits or copies of exhibits; 

• Judicial Council forms; 

• Local court forms; 
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• Record on appeal in a limited civil case; and 

• Briefs filed in appellate divisions. 

The Rules of Court prescribe the form and format of papers filed in the 
trial court in detail, although papers “need not be in a tangible or physical 
form but may be in an electronic form.” Cal Rules of Ct 2.3(2). Compli¬ 
ance with their requirements is important because the clerk is not permit¬ 
ted to accept noncomplying papers without a court order. Cal Rules of Ct 
2.118. But see Cal Rules of Ct 2.118(a) (clerk may not reject papers solely 
because they are handwritten or hand-printed, because handwritten or 
hand-printed papers are not in black or blue-black ink, or because the font 
size is not exactly as required (Cal Rules of Ct 2.104, 2.110(c)) on papers 
filed electronically in PDF format); Cal Rules of Ct 2.118(b) (clerk may 
not reject paper solely because it does not contain attorney’s or party’s fax 
number or e-mail address on first page). 


§1.3 1. Paper and Font Requirements 

All papers not filed electronically must be 8-1/2 x 11 inches in size, of 
standard quality, and at least 20-pound weight. Cal Rules of Ct 2.103. It 
must be white or unbleached with an opaque, unglazed finish. Cal Rules of 
Ct 2.103. All papers filed must be in font size not smaller than 12 points, 
and if not filed electronically must be typewritten, printed, or prepared by 
a duplication process that produces clear, legible, and permanent copies. 
Cal Rules of Ct 2.104. If papers are not filed electronically, only one side 
of the page may be used. Cal Rules of Ct 2.102. 

All papers must be in a font style that is “essentially equivalent” to 
Courier, Times New Roman, or Arial. Cal Rules of Ct 2.105. The font size 
must be at least 12 points and the font color must be blue-black or black. 
Cal Rules of Ct 2.104, 2.106. 


§1.4 2. Margins, Line Spacing, and Line 

Numbering Requirements 

The left margin must be at leeist one inch from the left edge and the right 
margin at least 1/2 inch from the right edge. Cal Rules of Ct 2.107. 

The lines on each page must be one and one-half spaced or double 
spaced and numbered consecutively. Cal Rules of Ct 2.108(1). Line num¬ 
bers must be placed at the left margin and separated from the text by a ver¬ 
tical column of space at least 1/5 inch wide or a single or double vertical 
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line. Each line number must be aligned with a line of type or the line num¬ 
bers must be evenly spaced vertically on the page. Line numbers must be 
consecutively numbered beginning with the number 1 on each page. There 
must be at least three line numbers for every vertical inch on the page. Cal 
Rules of Ct 2.108(4). 

Footnotes, quotations, and printed forms of corporate surety bonds and 
undertakings may be single spaced and have unnumbered lines if they also 
comply generally with the space requirements of Rule 2.111. See Cal 
Rules of Ct 2.108(3), 2.111. 

§1.5 3. Pages in General 

The pages of any paper submitted to the court must be consecutively 
numbered, with the numbers at the bottom of the page, unless a rule pro¬ 
vides otherwise for a particular type of document. Page numbering must 
begin with the first page and use only Arabic numbers; however, the page 
number may be suppressed and need not appear on the first page. Cal 
Rules of Ct 2.109. 

All papers not filed electronically must be firmly boimd at the top. Cal 
Rules of Ct 2.113. It is common to staple papers in the top-left comer. 
When filing in paper form, each page must have two prepunched holes at 
the top. The holes must be centered, 2-1/2 inches apart, and 5/8 of an inch 
from the top of the page. Cal Rules of Ct 2.115. 

Exhibits submitted with papers not filed electronically may be attached 
to the papers, but they should be the same size as the rest of the papers. An 
exhibit that is larger or smaller than a standard 8-1/2 x 11 inch sheet of 
paper can be stapled to a blank sheet of letter-size paper. If the exhibit is a 
copy, it must be equal to computer-processed material in legibility and 
permanency. Cal Rules of Ct 2.114. Exhibits submitted with papers filed 
electronically must meet the requirements in Cal Rules of Ct 2.256(b). Cal 
Rules of Ct 2.114. 

NOTE>- A standard two-hole punch makes properly spaced holes. 

Except for exhibits, each paper must have a footer at the bottom of each 
page, containing the title of the paper, or some clear and concise abbrevia¬ 
tion, in at least 10-point font. The footer should be below the page number 
and divided from the rest of the page by a printed line. Cal Rules of Ct 
2 . 110 . 
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§1.6 4. First-Page Format: Caption 

The first page of each paper must contain a caption consisting of the 
following (Cal Rules of Ct 2.111): 

• The name, address, telephone number, fax number, e-mail address, 
and State Bar number of the attorney for the party on whose behalf 
the paper is being filed; 

• The title of the court; 

• The title and number of the case; 

• The nature of the paper being filed; and 

• The name of the judge and department to which the case is assigned. 

A sample first page, including caption, is reproduced in §1.12. 

NOTE> Providing a fax number or e-mail address, or both, does not con¬ 
stitute consent to service by fax or e-mail. Cal Rules of Ct 2.111(1). 

§1.7 a. Attorney identifying information 

The attorney’s name, address, telephone number, fax number, e-mail 
address, and State Bar number must appear on the first page of any court 
paper. This information must begin on line 1, in the space commencing 
one inch from the top of the page, on the left-hand side of the page. Cal 
Rules of Ct 2.111(1). 

The space on lines 1-7 to the right of the attorney’s identifying informa¬ 
tion should be left blank. Cal Rules of Ct 2.111(2). 

§1.8 b. Name of Court 

The name or title of the court goes on line 8 or must be at least 3-1/3 

inches from the top of the page. Cal Rules of Ct 2.111(3). The court’s 

name is customarily centered and written in capital letters. There is no 
standard “proper” way to designate the name of the court. For example, in 
San Francisco, many attorneys refer to the court as the “Superior Court for 
the City and County of San Francisco,” while others simply call it the “San 
Francisco County Superior Court.” Both are proper. 

§1.9 c. Title of Case; Description of Paper 

The title of the case must be placed on the left side of the page below the 
title of the court. The initial pleading must list the name of every party to 
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the case, each on a separate line. Subsequent papers may list just the name 
of the first party on each side “with appropriate indication of other par¬ 
ties,” e.g., “et al.” Cal Rules of Ct 2.111(4). 

The case number should be placed to the right of and opposite the title 
of the case. Cal Rules of Ct 2.111(5). A description of the paper, e.g., 
“Notice of Motion and Motion for Pretrial Discovery Compliance Order 
(Pen. Code, §1054.5),” goes below the case number. Cal Rules of Ct 
2.111 (6). A petition should identify the character of the action, e.g., “Peti¬ 
tion for Writ of Prohibition.” See sample caption in §1.12. 

Court papers often have several distinct parts. A motion, for example, 
may include a notice of motion, the motion itself (which is often merged 
with the notice of motion), a supporting memorandum, one or more decla¬ 
rations in support of the motion, one or more exhibits, and a proposed 
order. When all the motion papers are being filed together, there is no 
requirement for each part to be captioned separately. Many attorneys do, 
however, include a separate caption for each part. If each part of a motion 
will not have a separate caption, it is a good idea to list all the parts in the 
caption on the first page, e.g., “Notice of Motion and Motion to Suppress 
Evidence (Pen. Code, §1538.5), Declaration of Counsel, Supporting 
Memorandum, Proposed Order.” 

A responsive paper should identify what is being responded to and, if 
there are multiple parties, should identify the party that filed the document 
that it is responding to, e.g., “People’s Opposition to Defendant John 
Smith’s Motion to Suppress Evidence.” 

§1.10 d. Name of Judge and Department 

The name of the judge and department to which the case is assigned 
must appear below the nature of the paper or the character of the action or 
proceeding. Cal Rules of Ct 2.111(7). 

§1.11 e. Other Information 

When filing motion papers, it is common practice to put the date, time, 
and location (if known) of the hearing on the motion; the trial date, if one 
has been set; and whether the defendant is in custody below the title of the 
motion. Check local rales for requirements with regard to additional infor¬ 
mation that must be included on the first page of the notice of motion, such 
as the length of time required to hear the motion, whether the defendant is 
in or out of custody, and the department, hearing date, and hearing time. 
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§1.12 f. Sample Pleading: First Page 



_[Notic]_ 

District Attorney,_County 

_[Name]_, Deputy District Attorney 

SEN 150,000 

1234 Main Street, Suite 101 

_California 

Tel: (123)444-4444 

> Fax: (123) 444-4445 
Email: deputyda(^county.gov 


C Nameof couit \ 

must be on line 8 ) 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 



Fax number and email address 




COUNTY OF 


People of the State of California, 
Plaintiff, 
vs. 

John Smith, 

Defendant 


) No._ 

) 

) Notice of Motion and Motion to lium^se Bail, 
) Memorandum of Points and Authorities, 

) Declaration of Counsel 

) 

) 

) Department _ _ 

_) Judge: Hon. _ _[Name]_ _ 


TO THE ABOVE-ENTITLED COURT, THE DEFENDANT, AND DEFENSE COUNSEL: 

PLEASE TAKE NOTICE that, on_ \daie\ _, at_ [timel 

above-entitled court, or as soon thereafter as the matto- m^ 

Court for an order increasing the bail from the present 
amount of $100,000. 

This motion will be basal on the attached memorandurn 




It is common practice to inclucte 
Miditional infomation here, su^ as 
date, time, and location of the hearing 
0 |n a motion; the trial date, if one he 
tinsel; and whetfier the defendant is 
incustCMiy 


attached declaration of counsel for the People, the attached police report, datol_, 

_ [list any other attached documents] _all court documents in this case, and evidoice and 

argument j^ ^ted at the h ^ng on this motion. 



Motion to increase Bail 


§1.13 B. Judicial Council Forms 

The California Judicial Council has drafted preprinted forms for many 
commonly used court papers. Some are mandatory; others are optional. 
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See Cal Rules of Ct 1.31,1.35. Each form has an annotation in the lower 
left margin indicating whether its use is mandatory or optional and show¬ 
ing its effective date. Judicial Council forms must be accepted for filing by 
all the courts. Cal Rules of Ct 1.31(a), (c), 1.35(a), (c). 

Judicial Council forms are available on the Judicial Branch website at 
http://www.courts.ca.gov/forms.htm. They all can be downloaded, and 
many can be filled in online. The filled-in forms can be saved. Judicial 
Council forms are also available from most court clerk offices. 

Multiple-page forms may be either one-sided or two-sided; if both sides 
of the paper are used, the back of each page should be inverted so that it 
can be easily read in a file with the pages fastened together at the top. See 
Cal Rules of Ct 2.134(b). 

It is acceptable to file computer-generated duplicates of Judicial Coun¬ 
cil forms. A printer with a resolution of at least 300 dots per inch must be 
used to print such forms. Cal Rules of Ct 1.44. 

Forms not filed electronically must be firmly bound at the top and must 
have two pre-punched normal-sized holes, centered 2-1/2 inches apart and 
5/8 of an inch from the top of the form. Cal Rules of Ct 2.133, 2.134(c). 

Judicial Council Forms usually include a proof of service. This is, how- 
ever, intended solely for the convenience of the parties. Use of the proof of 
service included with the form is optional; any proper proof of service is 
acceptable. Cal Rules of Ct 1.41. 

C. Local Rules and Forms 
§1.14 1. Local Rules 

It is important to be aware of any local rales and to foUow them. How¬ 
ever, if the local rale conflicts with a statute or with a California Rule of 
Court, the local rale is of no effect. See Govt C §68070; Cox v Superior 
Court (1993) 19 CA4th 1046. Note, though, that if the local rale merely 
implements or reasonably extends the statute or rale of court, the local rule 
must be followed. See 2 Witkin, California Procedure, Court §§181,199- 
200,203, 205, 207 (5th ed 2008). 

Each superior court must maintain a complete and up-to-date copy of its 
local rales in the office of the court’s executive officer, in a county law 
library, or on the Internet. It must provide the Judicial Council with the 
street address and room number of the place where the rales are kept. See 
Cal Rules of Ct 10.613(e). In addition, each comt is required to make its 
local rales available for inspection and copying at each location in which 
the court accepts filings, and to provide information about how to obtain a 
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complete copy of the rules. Cal Rules of Ct 10.613(b). Most of California’s 
58 counties post their local rules on their websites, which can be accessed 
from the Judicial Branch website at http://courts.ca.gov/find-my-court. 
htm. The rules are often in PDF format for convenient downloading. In 
addition, proposed local rules can often be viewed online. 

Amendments to local rules must be filed with the Judicial Council in 
electronic form at least 45 days before their effective date. Cal Rules of Ct 
10.613(d). Ordinarily, new and amended rules have an effective date of 
January 1 or July 1. See Govt C §68071. But see Cal Rules of Ct 10.613(i) 
(providing procedure for adopting rule with different effective date). 

§1.15 2. Local Forms 

Some counties have local forms that must be used in criminal cases. 
Check with the local clerk’s office or local practitioners. Courts often post 
local forms on their websites. Superior court websites are listed on the 
Judicial Branch website at http://courts.cagov/find-my-court.htm. 

§1.16 D. Citation Format 

The Reporter of Decisions for the California Supreme Court writes the 
California Style Manual, which gives specific rules for citation of cases 
and statutes, and other grammatical issues. See Jessen, California Style 
Manual (4th ed 2000). 

Lawyers in state courts usually follow some variation of the California 
Style Manual citation style for cases and statutes. Some local court rules 
require lawyers to follow some version of these style rules. Many lawyers, 
however, do not follow the complete style for citation of cases and statutes 
from the Style Manual. For example, the Style Manual requires three cita¬ 
tions to be given for each case: the official citation found in the California 
Reports, the California Reporter citation, and the Pacific Reporter citation. 
It is common, however, for lawyers to give only the California Reports 
citation, or the California Reports and California Reporter citations. 

The most commonly used citation forms for California cases from the 
California Style Manual follow: 

• Cal., Cal.2d, Cal.3d, and Cal.4th (California Supreme Court cases). 

• Cal.App., Cal.App.2d, Cal.App.3d, and Cal.App.4th (California 
Courts of Appeal cases). 

• Cal.App.Supp., Cal.App.Supp.2d, Cal.App.Supp.3d, 
Cal.App.Supp.4th, and Cal.App.Supp.5th (California Superior Court 
Appellate Department cases). 
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Examples of complete cites using modified California Style Manual 
style follow: 

• People V. Jackson (1993) 15 Cal.App.4th 1197. 

• Curry v. Superior Court (1977) 75 Cal.App.3d 221. 

• In re Uttl^eld (1993) 5 CaiAthm. 

Later citations to cases replace the year with “supra,” and the page is 
denoted with the phrase “at p.” or “at pp.” When citing to the same case as 
before in the same paragr^h, one can simply write “id. at p.” or “ibid.” if 
the reference is to the same page in the case. 

California Style Manual style abbreviates code names for parenthetical 
citations to statutes, but does not use abbreviations for code names (or the 
section symbol) for textual references to statutory material. The word 
“subdivision” is written out in textual references and abbreviated “subd.” 
in parenthetical citations. Many superior court judges have a relaxed atti¬ 
tude toward the use of abbreviations in the text itself. Practice is more for¬ 
mal in the court of appeal and the supreme court. The most conunon Cali¬ 
fornia statutes cited in criminal cases are abbreviated in the California 
Style Mmiual as: 

• Civ. Code 

• Code Civ. Proc. 

• Gov. Code 

• Health & Saf. Code 

• Pen. Code 

• Veh. Code 

• Welf. & Inst. Code 

Samples of parenthetical code citations using California Style Manual 
style follow: 

• Pen. Code, §484, subd. (a) 

• Veh. Code, §10851 

The word “subdivision” or the abbreviation “subd.” is not used for Cali¬ 
fornia Rules of Court or the United States Code. Examples of constitu¬ 
tional and Rules of Court citations using the California Style Manual style 
follow: 

• U.S. Const. 
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• Cal. Const. 

• Cal. Rules of Court 

Examples of parenthetical constitutional and Rules of Court citations 
using the California Style Manual style follow: 

• U.S. Const., 6th & 14th Amends. 

• Cal. Const., art. I, § 15 

• Cal. Rules of Court, mle 4.111(a) 


§1.17 E. Service and Filing Requirements for 
Pretrial Motions 

Unless otherwise ordered or specifically provided by law, all pretrial 
motions, accompanied by a supporting memorandum, must be served and 
filed at least 10 court days before the time appointed for hearing. Cal Rules 
of Ct 4.111(a). All papers opposing a pretrial motion must be served and 
filed at least 5 court days before the time appointed for hearing. Reply 
papers must be served and filed at least 2 court days before the time 
appointed for hearing. When serving by mail, attach a proof of service to 
the motion papers. In any event, proof of service of the moving papers 
must be filed no later than 5 court days before the time ^pointed for hear¬ 
ing. Cal Rules of Ct 4.111(a). 

Pretrial motions may be filed with the criminal court clerk or with the 
clerk of the court where the motion will be heard, depending on local prac¬ 
tice. Whether filing the papers with the court in person or by mail, counsel 
should include a copy to be conformed by the clerk and returned to coun¬ 
sel. A return stamped envelope should be enclosed if papers are mailed. 
The conformed copy is counsel’s proof of the fact and date of filing of the 
motion. 

NOTE> When serving a prosecutor or public defender in a large office by 
mail, put the deputy’s name on the envelope to assist in its timely 
delivery. 

Service should be made on each attorney of record and any umepre- 
sented party. Service may be accomplished by: 

• Mailing a copy of the motion under CCP §§1012-1013a; 

• Serving the papers personally; 

• Substituted service under CCP § 1011; or 
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• Electronic service under CCP §1010.6 and applicable Rules of 
Court. CCP§ 1011(c). 

For further discussion of serving papers, see California Civil Procedure 
Before Trial, chap 18 (4th ed Cal CEB). 

F. Drafting Motions and Briefs 
§1.18 1. Short is Better Than Long 

Trial and appellate judges must read many legal papers every day. Most 
judges like short motions and briefs that make their points in simple 
declarative sentences followed by citations of authority. Your important 
points may be lost in an uimecessarily long supporting or opposing memo¬ 
randum, or the judge’s eyes may have glazed over by the time he or she 
gets to your most important argument. On the other hand, it is often impor¬ 
tant to provide enough detail to persuade the judge that the facts of your 
case really do warrant granting the relief you are requesting. 

§1.19 2. Simple Language Is Best 

Short sentences written in clear language are easiest to read quickly. Try 
to avoid jargon and pretentious language. Use the active, rather than the 
passive, voice. Eliminate unnecessary words. Avoid string cites and unnec¬ 
essarily long quotes. 

There are a number of good books and articles on legal writing. See, 
e.g., Wydick, Plain English for Lawyers (5th ed 2005). 

§1.20 3. Be Clear 

Make sure what you have written will be clear to the judge. When you 
complete a memorandum or a brief, reread it as if you were the judge. Start 
by reading the headings. Do they follow each other naturally? Do they 
make every point you want to make? Are any necessary steps missing? 
Then read the argument under each heading. Does it support the heading it 
is under, or should it go elsewhere? Do you need further support for the 
heading? Have you cited legal authority for each position? 

§1.21 4. Be Persuasive 

Your most important tool in persuading the judge to your position is to 
have found a statute or case that fits the facts of your case. Once located. 
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give the rule of law, apply it to the facts of your case, and draw a conclu¬ 
sion from that application. Be sure you Shepardize cases and statutes so 
that you do not use an overruled or depublished case, or a statute that has 
been amended or repealed. 

Consider adding an introductory paragraph to the memorandum or brief 
that summarizes your main arguments. It helps to have an introductory 
paragraph that orients the judge right away to the main issues. This section 
could be called “Issues,” “Summary of Argument,” or some other suitable 
title. For example, in a Pen C §995 motion, this section might read: “John 
Doe is alleged to have killed the victim. The issue is whether he used a 
gun.” Proofreading can go a long way in making a brief appear more pro¬ 
fessional and persuasive. 

§1.22 5. Tell the Judge What Relief You Want 

“A motion is an application made to the court for an order.” People v 
Carson (1970) 4 CA3d 782,785. Decide what order you want the judge to 
make and ask for it. For example, in a severance motion, which count or 
counts do you want severed? In a Pen C §1538.5 motion, what evidence do 
you want suppressed? Keep in mind that the request and order may end up 
being reviewed by an appellate court; appellate judges must be able to tell 
from the record what relief was requested and either granted or denied in 
the trial court. See People v Superior Court (Pierson) (1969) 274 CA2d 
228, 232. (“A slipshod motion begot a slipshod raling.... Maybe every¬ 
body knew what everybody was talking about but we do not.”) 
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§1.23 6. Prepare Proposed Order 

If you want the judge to issue a written order granting the motion, you 
will need to prepare a proposed order to accompany the motion. Although 
written orders are less common in criminal cases than in civil practice, you 
will need a written order if the order you want is a direction to someone not 
in court when the judge makes the order. In addition, you might want to 
prepare a proposed order if it is important to have the record reflect the 
exact nature of the relief requested or granted. Preparing a proposed order 
to go with the motion is a good way of focusing your attention on the need 
to decide what relief is desired, and allows the judge to give you exactly 
the relief you want. 

Even if you do not include separate captions for other parts of the 
motion, a proposed order should always include a caption. A signed order 
is not part of the motion but a separate document. The court in which the 
case is being tried may have local rules or customs that relate to proposed 
orders. In Los Angeles, for example, a proposed order is always consid¬ 
ered a separate document. It is not filed with the motion papers but 
“lodged” with the clerk until signed by the judge. See Los Angeles Ct R 
8.6(b). 

§1.24 7. Give the Judge Sufficient Information 

About the Case to Rule on Your Motion 

Many lawyers assume that the judge knows everything about the case 
that they do. That is not true. Penal Code §1204.5 requires judges gener¬ 
ally to refrain from looking at police and witness reports, the defendant’s 
arrest and conviction records, and any affidavits or representations con¬ 
cerning the case, whether written or oral, unless in support of a motion. Be 
sure to give the judge the information he or she needs to rule on your 
motion. 

§1.25 8. Attach Declarations and Exhibits 

Be sure to attach any record or declaration that is necessary to support 
your motion. Papers attached to a motion, e.g., police reports or tran¬ 
scripts, must be labeled as exhibits. Typically, the defense labels its exhib¬ 
its with capital letters and the prosecution uses numbers. When no local 
court rule or local practice dictates how exhibits are to be labeled, it is 
common either to center the title and number or letter at the very top or 
very bottom of the first page of the exhibit, e.g., “EXHIBIT A” or 
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“EXHIBIT 1The pages of the exhibit are usually numbered at the bottom 
separately from the page numbers of the rest of the motion. Exhibits are 
commonly stapled together at the end of the motion, immediately in front 
of the proof of service. 


§1.26 9. Find Out Where and When Particular 

Motions Are Heard Before Setting or 
Requesting a Date 

It is common in many counties for particular motions, e.g.. Pen C 
§1538.5 motions, to be heard by one judge on a certain day of the week at 
a certain time. Find out this information so that you can calendar your 
motions for the right time and place. 


§1.27 10. Serve Opposing Counsel and Attach Proof 

of Service 

Trial judges will deny relief if your opponent was not served, except in 
the unusual situation in which you are allowed to bring an ex parte motion. 
The only way the judge knows if opposing counsel was served is by see¬ 
ing a proof of service attached to your motion. Appellate clerks will prob¬ 
ably refuse to accept your papers for filing if no proof of service is 
attached. 


III. CRIMINAL LAW PRACTICE MANAGEMENT 
FORMS 

§1.28 A. Client Information Letter 

[Attorney’s letterhead] 

Date:_ 

To: _ _[Name of client]_ _ 

_ [Address] _ 

Re: [Describe reason for letter, e.g., next court appearance; include case 
number if desired] 

Dear _ _[name of clienf]_ _: 

Your next court appearance is for_ [tell purpose, e.g., the prelimi¬ 
nary hearing] _on_ [day of week] _,_ [date] _, at_ [time] _, in 
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Department_ [number] _of_ [name of court]__, located at 

_ [address] _. It is Important that you be there on time._ [A map is 

enclosed.] __ [Please meet me outside the courtroom at 

_ [time] _]_. 

[You may want to tell the client what to wear to court, as well as what not 
to wear, as in the following example.] 

Please wear a suit, pants with a shirt and jacket, or pants with a 
shirt to court. Please do not wear sunglasses, a baseball cap, shorts, 
or a tank top. 

_ [If the client failed to appear at the last court date, and it is possible 

the court will order the client into custody when he or she reappears, 
inform the client of that possibility so that he or she can make any neces¬ 
sary arrangements.] _ 

It Is important that I have complete Information about the wit¬ 
nesses in your case. Please call my office right away and give the 
office staff the names, phone numbers, addresses, or other identify¬ 
ing information concerning your witnesses,_ [identify witnesses] _. 

_ [Remind the client if he or she is supposed to be having tests done, 

e. g., physical or psychological evaluations. Ask the client to call your office 
and leave the names, addresses, and phone numbers of experts if you do 
not have that information. If you need the results of these tests by a certain 
date, include that date in the letter.] _ 

Enclosed is a copy of the_ [name of motion] _that has been filed 

with the court. If it is successful,_ [explain the result, e.g., one count 

will be dismissed, the case will be dismissed] _._ [If the client will have 

to testify at the hearing, tell the client that, and set up a meeting in advance 
of the hearing at which you can discuss the client’s testimony with him or 

her.] _The court will hold a hearing on this motion at your next court 

appearance. 

Remember that you are not to discuss your case with anyone 
except me, my office staff, and those people I have directed to speak 
with you. If you have any questions concerning this, please call 

_ [me/my office] _. 

If you have any questions about your case_ [tell the client how you 

want to be contacted, e.g., to call and talk with a particular staff member 
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who is familiar with the case, to ask you those questions when you meet 
at court, or to call your office and set up a phone conference time for you 
to return the client’s calf] _. 


Very truly yours, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

Comment: It is important to keep in contact with clients. Not doing so 
is a frequent cause for complaints to the State Bar. You can keep clients 
satisfied and informed and get the information you need from them with¬ 
out having to talk to them each time if you set up office procedures that 
allow your staff to handle most calls. 

It is a good idea to send a reminder letter before each court date. Writ¬ 
ing the letter provides you with the opportunity to review the case file and 
ask the client for any information that is needed. 

Cross-Reference: For discussion of the need to keep clients informed 
concerning their case, see California Criminal Law Procedure and Prac¬ 
tice, chap 1 (Cal CEB). 


§1.29 B. General Authorization 

AUTHORIZATION FOR RELEASE OF INFORMATION 

I,_ [name of defendant] _, give my permission to my attorney, 

_ [name] _, and_ [his/her] _agent to obtain any record of any 

nature that concerns me. This authorization extends from the date of 
this authorization to one year from that same date. 

Date:_ _ [Signature of defendant] _ 

_ [Typed name]__ 

_[Address]_ 

_ [Telephone number] _ 

_ [Date of birth] _ 

_ [Social Security number] _ 

Cross-Reference: For discussion of public records, see California 
Criminal Law Procedure and Practice, chap 12 (Cal CEB). 
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§1.30 C. Release of Medical Records 

RELEASE OF MEDICAL RECORDS 

I hereby authorize and request_ [doctor’s or hospital’s name] _to 

disclose to my attorney,_ [name of attorney] _, or_ [his/her] _rep¬ 

resentative, any and all information that you have concerning me. 

This includes, but is not limited to,_ [describe the records you want, 

e.g., all records concerning my medical examination, diagnosis, and treat¬ 
ment by you and anyone at your direction] _. I also authorize and con¬ 

sent to the copying of any records whatsoever concerning the above. 

This information is necessary_ [teii why, e.g., to assist me in defending 

myself in a criminal case] _. Its use will be limited to_ [tell uses, e.g., 

the criminal case against me] _. 

This authorization expires on_ [date] _. 

A photostatic copy or facsimile copy of this authorization shall be 
deemed to be valid as the original. 

I have read and understand this authorization, and know that I have 
the right to receive a copy of the authorization. 

Date:_ _ [Signature of client] _ 

_ [Typed name] _ 

_ [Address] _ 

_ [Telephone number] _ 

_ [Date of birth] _ 

Comment: Release of medical information is covered by CC §§56- 
56.37. The release must be in at least 14-point type, signed and dated by 
the patient. CC §56.11. 


§1.31 D. Contract for Services of Consultant/Expert 

[Attorney’s letterhead] 

Date:_ 

To: __[Name of consultant] _ 

_ [Address] _ 

RE: [name of case/description of sen/ices] 
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CONFIDENTIAL—PRIVILEGED COMMUNICATION (Evid. 
Code §952; Code Civ. Proc. §§2018.010-2018.080; Pen. 
Code §1054.6) 


Dear_ [name] _: 

Thank you for agreeing to be a consultant on this case. This con¬ 
tract sets forth your and_ [my/Law Firm’s] _obiigations. 

You have agreed to [e.g., review specified materiai and consuit with 

me foiiowing that review] . [i/Law Firm wiif] _pay you $_per 

hour for your services [up to a maximum of $ _] ._ [A 

check in the amount of $ _ is enciosed as a __[deposit/ 

retainer] _.]_You have aiso agreed to_ [e.g., testify/write a report] _ 

if_[/ request/Law Firm requests] _you to_ [testify/write a report] _ 

based on the review and consuitation described above. 

_ [My/Law Firm’s] _obiigation to you is to pay your fees, give you 

direction, and provide you with the information you need to provide 
your expert advice. Your duties include providing your expert advice 
to me in confidence. 

The Caiifornia Courts advise attorneys to inform their experts in 
writing about the nature of the confidentiaiity requirements of our 
reiationship. What foiiows describes the fiduciary reiationship estab- 
iished by this contract. 

1. Aii information about this case, inciuding any information we 
discussed before you agreed to consuit on the case, is compieteiy 
confidential. Unless you become a witness, aii work you perform 
under this agreement comes within the attorney-ciient privilege and 
the attorney work product privilege. These privileges are statutory 
mandates under California Evidence Code section 952, Code of Civii 
Procedure sections 2018.010-2018.080, and Penai Code section 

1054.6, which state that your work for [me/us] is private and con- 

fidentiai, and that it cannot be discovered by anyone. These privi- 
ieges cover aii orai discussions and written communications 
between us. 

2. if counsei or investigators from the other side of this iawsuit 
contact you for heip with the case, you cannot do so. This wouid put 
you in a conflict of interest and wouid breach our contract and privi¬ 
leged relationship. Shouid the opponent contact you about this case, 
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your only response is, “Sorry, I cannot help you.” You cannot state 
that the reason you are not helping is because you are working for 
us, because that is revealing a confidence. 

3. If any individual associated with the opposing party (e.g., an 
attorney, an investigator, or an expert or consultant) contacts you 
with the express purpose of finding out if you are working, or have 
worked, on this case, you shall let us know who contacted you, when, 
and what was asked. 

If you are contacted by opposition attorneys (or their investigators 
or experts), it can be a basis for their disqualification from the case 
and other sanctions, because it is serious misconduct for a legal 
adversary to exploit privileged communications of the other side. 

If you are contacted about the case and you are not certain 

whether it is permissible for you to talk, call_ [me/us] _before you 

say anything. You can always call the person back after we resolve the 
ambiguity. 

4. Your obligation of confidentiality is not time-limited. It does not 

conclude on the resolution of the case in court. Thus, unless_[// 

we] _expressly authorize you to disclose information about the 

case (e.g., by designating you as a witness), you cannot disclose any 
information about the case to anyone. 

5. Sometimes, a case is very interesting and you might wish to dis¬ 
cuss it at conferences or professional gatherings with your col¬ 
leagues. Do not do it. Even discussing the facts without names could 
give away the identity of the case to a lawyer or expert working for the 
opposition. 

6. You have the responsibility to ensure that employees and other 
staff members in your office are aware that the confidentiality obliga¬ 
tions stated in this contract apply to them as well. 

7. All written communications between us should be labeled at the 
top of the document: CONFIDENTIAL—PRIVILEGED COMMUNICA¬ 
TION. 

Please sign this contract and return it to_ [me/us] _. __[I/We]__ 

have enclosed a copy for your files. 
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Date:_ _ [Name of firm] _ 

By:_ [Signature] _ 

_ [Typed name] _ 

Attorney for_ [name] _ 

I have read this contract and agree to be bound by its terms. 

Date:_ _ [Signature] _ 

_ [Typed name] _ 

Comment: It is very important to make sure that any consultant you 
engage has a clear understanding of the extent of the client’s right to con¬ 
fidentiality in the lawyer-client relationship. The best way to do this is to 
put it in writing. Including this information in an engagement agreement is 
an excellent way to ensure that each consultant you hire understands his or 
her obligation not to disclose information about the case. 

Cross-Reference: On discovery of work product and privileged infor¬ 
mation, see California Criminal Law Procedure and Practice §11.14 (Cal 
CEB). 





Professional Responsibility 


I. OVERVIEW 

A. Companion Volume §2.1 


I. OVERVIEW 

§2.1 A. Companion Volume 

This manual is a companion volume to California Criminal Law Proce¬ 
dure and Practice (Cal CEB). This chapter is reserved. 
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Right to Counsel; The 
Attorney-Client Relationship 


I. OVERVIEW 

A. Legal Fee Agreement §3.1 

B. State Bar Sample Fee Agreements §3.2 
G. Client Disclosure and Consent §3.2A 

D. Letter Notifying Defense Counsel of Substitution of Counsel, and 
for Release of Information §3.3 

E. Defendant’s Financial Statement on Eligibility for Appointment of 
Counsel and Reimbursement and Record on Appeal at Public 
Expense (Judicial Council Form MC-210) §3.4 

F. Motion to Remove Defense Counsel §3.5 

G. Defense Motion to Be Relieved as Counsel §3.6 


I. OVERVIEW 

§3.1 A. Legal Fee Agreement 

NOTICE: FEES IN THIS CONTRACT ARE NEGOTIABLE; 
ATTORNEY FEES ARE NOT SET BY LAW 

1. IDENTIFICATION OF PARTIES. This agreement, executed in 
duplicate with each party receiving an executed originai, is made 

between_[name of attorney] _, hereafter referred to as “Attorney,” 

and_ [name of client] _, hereafter referred to as “Client.” 

This agreement is required by Business and Professions Code 
section 6148 and is intended to fulfill the requirements of that sec¬ 
tion. 


[Option 1: One Fee for Case Through Sentencing] 

2. LEGAL SERVICES TO BE PROVIDED. The legal services to be 
provided by Attorney to Client are as follows: Representation in Case 

No._ [number] _,_ [court, e.g., San Bernardino County Superior 
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Court]__, now set for arraignment on_ [date] _, through disposi¬ 

tion, whether by triai, sentencing, or otherwise. No promises or rep¬ 
resentations have been made, express or impiied, regarding the 
resuits in this case. 

3. LEGAL SERVICES SPECIHCALLY EXCLUDED. Legal services 

that are not to be provided by Attorney under this agreement specifi¬ 
cally include, but are not limited to, the following:_ [Ust services 

excluded, e.g., representation following a mistrial or granting of a motion 
for a new trial, appellate work, work on any petition for an extraordinary 
writ, and representation on any other case (Including cases related to this 
case, such as any later probation or parole revocation).] _ 

If Client wishes Attorney to provide any legal services not included 
under this agreement, a separate written agreement between Attor¬ 
ney and Client will be required. 

4. ATTORNEY FEES. Client will pay to Attorney the fixed sum of 

_ [dollar amount] _for attorney fees for the legal services to be pro¬ 
vided under this agreement, payable in full on or before_ [date] _. 

This payment is nonrefundable even if Client pleads guilty or the 
case is dismissed. 

[Option 2: Fee Structure for Case Up to Trial] 

2. LEGAL SERVICES TO BE PROVIDED. The legal services to be 
provided by Attorney to Client are as follows: making court appear¬ 
ances concerning client’s release from custody, plea negotiations, 
and setting a trial date; preparation of case for trial; and work on plea 
negotiations, including discussions with prosecution. No promises 
or representations have been made, express or implied, regarding 
the results in this case. 

3. LEGAL SERVICES SPECIFICALLY EXCLUDED. This contract 
does not cover payment for attorney services for the following: 

Appeals to_ [the superior court appellate department/the court of 

appeal/the California Supreme Court/any federal court] _. 

Writs or similar proceedings to any court. 

Representation in any administrative hearing, even if related to this 
case. 
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Representation in any __\probation/parole]__ vioiation arising out 
of any case, even if the revocation is triggered by this case. 

_ [Representation at the preliminary hearing in this case.]_ 

Representation at the trial in this case. 

Representation at evidentiary hearings in this case. 

Representation at the sentencing hearing in this case. 

Representation at a retrial of this case. 

Representation if this case is dismissed and then recharged. 

As the case progresses, Attorney will notify Client of any proceed¬ 
ings not covered by this contract that require a new contract and the 
payment of additional fees. 

4. ATTORNEY FEES. Client will pay to Attorney the sum of [dollar 

amount] _for attorney fees for the legal services to be provided 

under this agreement, payable in full on or before_ [date] _. This 

payment is nonrefundable even if Client pleads guilty or the case is 
dismissed on the first day Attorney makes a court appearance. 

[Continue] 

5. RESPONSIBILITIES OF ATTORNEY AND CLIENT. Attorney will 
perform the legal services called for under this agreement, keep Cli¬ 
ent informed of progress and developments, and respond promptly 
to Client’s inquiries. Client will be truthful and cooperative with Attor¬ 
ney; keep Attorney reasonably informed of developments and of Cli¬ 
ent’s address, telephone number, and whereabouts; and timely make 
any payments required by this agreement. Communications between 
the client and counsel, his or her staff, and a third party whose ser¬ 
vices are necessary to enable the lawyer to carry out the provisions 
of the representation are all privileged. 

6. COSTS. Client will pay all “costs” in connection with Attorney’s 
representation of Client under this agreement. Costs are separate 
from attorney fees. Costs include, but are not limited to, expert fees 
and expenses, investigation costs, long-distance telephone charges, 
messenger service fees, photocopying expenses, and process 
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server fees. Costs will be advanced by Attorney and then billed to Cli¬ 
ent, unless the costs can be met out of client deposits that are 
intended to cover costs. 

7. DEPOSIT. Client will pay to Attorney an initial deposit of_ [cfo//ar 

amount] _to be received by Attorney on or before_ [date] _, and to 

be applied against costs incurred by Client. This amount will be 
deposited by Attorney in an interest-bearing trust account. Client 
authorizes Attorney to withdraw the principal from the trust account 
to pay costs as they are incurred by client. Any interest earned will be 
paid, as required by law, to the State Bar of California to fund legal 
services for indigent persons. If, at the termination of services under 
this agreement, the total amount incurred by Client for costs is less 
than the amount of the initial deposit, the difference will be refunded 
to Client. 

Attorney will notify Client whenever the full amount of any deposit 
has been applied to costs incurred by Client. Within 15 days after 
each notification is mailed. Client will pay to Attorney an additional 
deposit in the same amount, and to be applied in the same manner, 
as the initial one. Deposit of such additional amounts and payment of 
any interest earned will be made in the same manner as for the initial 
deposit. Client authorizes Attorney to withdraw the principal from the 
trust account to pay costs as they are incurred by Client. If, at the ter¬ 
mination of services under this agreement, the total amount incurred 
by Client for costs is less than the total amount of all deposits, the 
difference will be refunded to Client. 

8. STATEMENTS AND PAYMENTS. Attorney will send Client a 
monthly statement indicating costs incurred and their basis, any 
amounts applied from deposits, and any current balance owed. If no 
costs are incurred for a particular month or if they are minimal, the 
statement will be held and combined with that for the following 
month unless a statement is requested by Client. Any balance will be 
paid in full within 30 days after the statement is mailed. 

9. EFFECTIVE DATE OF AGREEMENT. The effective date of this 
agreement will be the date when, having been executed by Client, one 
copy of the agreement is received by Attorney and Attorney receives 
the payment required by Paragraph 4 of this agreement and the initial 
deposit required by Paragraph 7, provided that the copy, payment, 

and deposit are received on or before_ [date] _, or Attorney accepts 

late receipt. 
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The foregoing is agreed to by: 

Date:_ _ [Signature of client] 

_ [Typed name] _ 

Ciient 

Date:_ _ [Signature of attorney] 

_[Typed name] _ 

Attorney 

Comment: When there is potential federal interest in a case, counsel 
should place in the agreement a cautionary statement stating that Bus & P 
C §6149 makes the fee agreement a “privileged document.” Nonetheless, 
federal courts have routinely ignored this limitation and have ordered fee 
agreements produced in spite of the California statute. See California 
Criminal Law Procedure and Practice §§3.14, 9.16 (Cal CEB). 

The State Bar has sample written fee agreement forms and clauses. 
They are reproduced in §3.2, and they can be obtained from the California 
State Bar’s website at http://calbar.ca.gov/. Three sample legal fee agree¬ 
ments are available; Two are for hourly employment (litigation and non¬ 
litigation); the other is for contingent fee agreements. In addition, there are 
13 additional sample clauses. 

Cross-Reference: For a general discussion of fee agreements, see Fee 
Agreement Forms Manual, chap 1 (2d ed Cal CEB); Crim Law §3.14. 
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§3.2 B. State Bar Sample Fee Agreements 


THE STATE BAR OF CALIFORNIA 

Sample Written Fee Agreement Forms 

(Prepared by the State Bar Committee on Mandatory Fee Arbitration. 

Approved by the Board of Governors June 20, 1987; amended effective 
November 22, 1996; May 15, 2001; June 23, 2005; March 8, 2010; November 19, 2010) 


INSTRUCTIONS AND COMMENTS 


I. INTRODUCTION 

Attached are three sample attorney-client fee agreements prepared by the Committee on 
Mandatory Fee Arbitration of the State Bar of California and approved by the Board of 
Governors. They are advisory only. TTiey are not binding upon Ae courts, the State Bar of 
California, its Board of Governors, any persons or tribunals charged with regulatory 
responsibility, or any member of the State Bar. 

The first two agreement forms are designed for use in non-contingent fee arrangements. 
They cover (1) litigation on an hourly basis, and (2) non-litigation on an hourly basis. Tlie third 
form is for a contingency fee matter. Finally, there are "Other Clauses of Interest in Fee 
Agreements" which list optional clauses for specific circumstmices. 


II. OVERVIEW 

A. INTENDED PURPOSE AND LIMITATIONS 

The accompanying forms are samples. These “Instructions and Comments” and tfie forms 
are intended for use only by attorneys admitted to practice in California, who are expected to 
utilize their own independent legal and business judgment when evaluating the forms and these 
comments. 

The agreements are in the format of a relatively formal agreement while attempting to 
eliminate unnecessary “legalese.” For those attorneys who prefer a more colloquial style, such 
as a letter-agreement, the language can be ad^ted to that format. Attorneys are encouraged to 
mold the samples to fit their needs. 

B. SUMMARY OF THE STATUTES 

1. Non-Contingent Fee Agreements 

In non-contingent matters. Section 6148 of the Business and Professions Code requires 
California attorneys to have written fee agreements with their clients whenever the client’s total 
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expense, including fees, will foreseeably exceed $1,000 and to provide a duplicate copy of the 
fully executed agreement to the client. 

llie fee agreement must state: 


Any basis for compensation including, but not limited to, hourly rates, statutory or flat fees, and 
other standard rates, fees and charges; 

The general nature of the legal services to be provided to the client; 

(c) The responsibilities of attorney and client under the agreement. 

If an attorney fails to comply with the statute, the fee agreement becomes voidable at the 
client’s option, whereupon the attorney is entitled to a "reasonable" fee. 

A written fee agreement is not required when services are rendered in an emergency to 
avoid prejudice to the client or where a writing is otherwise impractical; when die client is a 
corporation; when the client, after full disclosure, makes a written waiver of the benefits of 
section 6148; or when the fee agreement is implied in fact by prior services of the same general 
kind having been rendered to and paid for by the client. The attorney is urged to use caution in 
relying upon these “exceptions.” There can be very few circumstances where a written fee 
agreement is not advisable. 

Section 6148(b) requires attorneys to provide their clients with written billing statements. 
A client may request such statements at minimum intervals of 30 days. The attorney must 
provide a statement within 10 days after demand. All statements, whether requested by the client 
or not, must state "...the amount, rate and basis for calculation or other method of determination 
of the attorneys fees and costs." (subd.(b)). 

2. Contingency Fee Agreements. 

In contingency fee agreements. Section 6147 of the Business and Professions Code 
contains the same requirements as non-contingency fee agreements (discussed above) for a 
written fee agreement Mid a duplicate copy of the executed agreement being provided to the 
client. 


There are additional requirements for contingency fee agreements. The agreement must 
include: 


A statement of the contingency fee percentage amount. 

A statement as to how disbursements and costs will affect the contingency fee and the client’s 
recovery. 

A statement as to what extent, if any, the client could be required to pay any compensation to the 
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attorney for related matters that arise out of their relationship not covered by their contingency 
fee agreement. This may include any amounts collected for the client by the attorney. 

Unless the claim is subject to the provisions of Business and Professions Code Section 6146 
(Claim Against Health Care Provider), a statement that the fee is not set by law but is negotiable 
between attorney and client. 

If the claim is subject to Section 6146, a statement that the rates set forth in that section are ttie 
maximum limits for the contingency fee and that the attorney and client may negotiate a lower 
rate. If the matter involves a claim for injury or damage against a health care provider based 
upon negligence, the attorney should carefully review Business and Professions Code Section 
6146.1. 


If any contingency fee agreement does not comply with the statutory provisions, the 
agreement is voidable at the option of the client, and the attorney is then entitled to a 
“reasonable” fee. 

C. SUMMARY OF RULE OF PROFESSIONAL CONDUCT 3-410 

California Rule of Professional Conduct 3-410 requires that California attorneys who 
know or should know that they do not have professional liability insurance must inform a client 
in writing, at the time tiie client engages the attorney, that the attorney does not have professional 
liability insurance whenever it is reasonably foreseeable that the total amount of legal 
representation in the client’s matter will exceed foiu' hours. 

An attorney who must give a client the written disclosure has the option of doing so in 
the fee agreement. Rule 3-410 suggests the following language for inclusion in the fee agreement 
or in a separate writing: 

“Pursuant to California Rule of Professional Conduct 3-410,1 am informing you in writing that I 
do not have professional liability insurance.” 

Rule 3-410 provides limited exemptions to the disclosure requirement. The written 
disclosure is not required of attorneys when they are government lawyers or in-house counsel 
and representing a client in that capacity; when they provide legal services in an emergency to 
avoid prejudice to the rights or interests of a client; or when they have already advised the client 
in a fee agreement or separate writing that the attorney does not have professional liability 
insurance. Attorneys are urged to use caution in relying on the exemptions. Attorneys also should 
be aware that Rule 3-410 contains a separate written disclosure requirement if the attorney does 
not provide written notice to the client at the time of the client’s engagement of the attorney. 

Attorneys are urged to review Rule 3-410 in its entirety. 


III. GUIDELINES FOR COMPLIANCE WITH THE STATUTES 

Compliance with the statutes requires the judgment of the individual attorney. Forms 



3-9 • Right to Counsel; The Attorney-Client Relationship 


§ 3.2 


alone cannot tell an attorney how to comply. Rather, compliance will result from the attorney’s 
understanding of the statutory provisions and the issues those provisions raise. 

A. STANDARD FOR DISCLOSURE 

Due to the consumer orientation of the statutes and the fiduciary nature of the attorney- 
client relationship, the statutes must be examined in the light most favorable to the client. 
Disclosures required by statute should be accompanied by all additional information necessary to 
midce the disclosure complete, accurate, and not misleading. Die statutory requirements should 
be considered minimum standards. 

B. AGREEMENT IN WRITING 

To meet the statutory requirement of an agreement in writing, the fee agreement must be 
signed by both the attorney and the client. An attorney must be firm in requesting that the client 
sign the agreement before work commences. 

C. DISCLOSURE OF STANDARD RATES, FEES AND CHARGES 

An attorney should err on the side of inclusion when enumerating standard rates, fees and 
charges. In an hourly case, fixed or minimum charges for specific functions should be clearly set 
forth in the agreement to avoid misleading the client. For example, most firms have a minimum 
billing unit; some charge a minimum time for a telephone call, letter, or court ^pearance; odiers 
charge flat fees for the use of standardized documents developed over the years, or for specific 
tasks. 


Costs and expenses that are passed through should be enumerated in enough detml to 
avoid misunderstanding. Charges passed through other than “at cost” should be detailed to avoid 
omitting a “standard rate, fee or charge.” Caution should be exercised in “marking up” or 
“surcharging” costs, as some authorities consider such practices unethical. Caution should also 
be exercised in charging for items that would be considered general office overhead. 

D. NATURE OF SERVICES/DUTIES OF PARTIES 

When the statute requires disclosure of the nature of the services to be rendered and the 
respective duties of the attorney and the client, it simply enumerates two of the indispensable 
terms of an agreement. When the fee is on an hourly basis, these items can be covered in simple, 
short generalities. In flat or “premium” fee agreements, however, the scope of the attorney’s 
responsibilities should be defined carefully. In contingency fee agreements, the scope of die 
services and costs covered and excluded under die percentage fee is especially important. 

E. BILLS: AMOUNT, RATE AND BASIS 

All bills must state the amount, rate and basis for calculation (or other method of 
determination) of the attorney’s fees and costs. A bill that simply states “for services rendered” is 
not sufficient. In an hourly case, the bill should describe the services, identify the attorneys who 
performed services, the time each expended, their hourly rates and the resulting fee for each 
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attorney’s time. In other types of cases, such as flat or premium fees, the bill should refer to the 
“basis of calculation” which should be set forth in the fee agreement. Bills for costs and expenses 
must clearly identify the costs and expenses and provide the amount of the costs and expenses 
incurred. It is recommended that costs be individually itemized. 

F. EXEMPTIONS 

Except for the provision exempting corporate clients from the required disclosures, the 
exemptions in the statute are narrow. Attorneys should rely on these exemptions with caution. 

G. BREVITY AND CLARITY v. COMPLETE DISCLOSURE 

The statute embraces two potentially inconsistent goals: detailed disclosure on one hand, 
and information in an understandable format on the other. Each attorney should strive to strike a 
balance between these goals when drafting fee agreements. In addition to a proper agreement, it 
is suggested that the attorney take the time and effort to explain the terms of the agreement and 
to determine that the client fully understands its terms. 


TV. INSTRUCTIONS 


A. FORM NO. 1; HOURLY LITIGATION 
1. Conditions (Par. 1) and Effective Date (Par. 14) 


At the threshold, the attorney must determine at what point the agreement comes to life. 
Until it does, there is no written agreement that complies with the statute. Once it does, the 
attorney is obligated to render services, even if the client has not paid. If services are performed 
before the written agreement takes effect, the attorney will be limited to a "reasonable" fee. This 
form and the other samples embody one solution to these intertwined issues. It is not the only 
solution, nor will it always be the best solution. 


Par. 1 (Conditions) interacts closely with Par. 14 (Effective Date). Working together, the 
two clauses are designed to delay the attorney’s obligation to perform services until the client 
signs the agreement and pays the deposit; however, the clauses also are drafted to bring widiin 
the agreement any services performed before signing and payment. The delay in the attorney’s 
obligation to perform services is based on a cautious reading of the statute’s written agreement 
requirement. We assume that no written agreement exists until both parties sign and perform ftie 
conditions precedent. At the same time, however, we recognize that attorneys frequently will (or 
must) perform services before signing and payment; they will often do so under circumstances 
that will not fall within the statute’s exemptions for emergencies or impracticality. For that 
reason, "premature" services are brought under the agreement’s protection; upon signing and 
payment the agreement will take effect, but retroactively to the date the attorney first performed 
services. Without the retroactivity provision compensation for "premature" services would be 
limited to a reasonable fee, because the services were performed without a written agreement. 


Of course, if the agreement never takes effect, then the statutory penalty limits the 
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attorney to the reasonable value of any services performed. 

If the attorney expects to perform services before the agreement is signed and the deposit 
paid, then the attorney should document the facts in a writing, preferably one signed by ttie 
client. 


Likewise, document reliance on any statutory exemptions, such as emergency or 
impracticality. 


2. Scope and Duties (Par. 2 and Par. 3) 

Fill in a brief description of the subject of the representation (Par. 2). This is a statutory 
requirement. Enumeration of the client’s and attorney’s duties likewise is required by the statute 
(Par. 3). 

The scope of services provided excludes appeal from the judgment and execution 
proceedings. The attorney may exclude more, less or nothing. Any exclusion from the scope of 
services should be carefully drawn, and consistent with the duty of care owed by the attorney 
regarding the specific matter that is the subject of the representation. 

3. Deposit (Par. 4) 

This is an optional clause. Fill in the amount of any deposit and the date by which it must 
be paid. An attorney cannot withdraw funds from the trust account without the client’s express 
authorization. We have provided for that authorization. If a more cautious approach to the 
authorization question is preferred, the attorney might provide that sums will be withdrawn from 
the trust account only after they are invoiced to client and “x” days pass without client’s protest 
of any of the charges. 

The attorney need not require a deposit of any kind. This paragr^h sets forth one way to 
handle the deposit if the attorney opts for one. This clause places a ceiling on further deposits. 
Without a ceiling, the right to require further deposits is so open-ended that it might be 
unenforceable for uncertainty. In addition, provision is made for advance payment of all fees and 
costs to be incurred in preparing for and conducting trial or arbitration. Because it is calculated 
based on objective facts, no ceiling has been placed on the pre-trial deposit. 

The “Replenishing Deposit” clause provided in the “Additional Provisions” forms may 
be used as an alternative. 

4. Legal Fees (Par. 5) 

The attorney must inform the client in the fee agreement whether and under what 
conditions rates are subject to change. 

Also, the attorney should add any standard or minimum time or dollar charges for 
specific functions-for example, “.x” hours for a telephone call or letter. Failure to disclose such 
practices probably misleads the client when the agreement states that fees are charged by the 
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actual time by the hour and some fraction of an hour. 

Some firms either do not charge for travel time or charge at reduced rates. The attorney 
should discuss this with the client. 

5. Costs and Eipoises (Par. 6) 

This is not an inclusive list. The attorney may include more or less. The attorney should 
disclose the rate or charge for any items not passed through strictly at cost; if not done, the 
attorney may violate the statute’s requirement that standard rates, fees and charges be disclosed. 

A Rate Schedule should be included for charges that are not usually passed through 
strictly at cost. All such charges should be enumerated to comply with the statute’s requirement 
that attorneys disclose their standard rates, fees and charges. 

The attorney should specifically address how air travel other than economy, hotel 
accommodations and meals will be charged. 

The sample paragrqih allows the attorney to incur costs and retain consultants, etc., 
without client consent. Optional clauses, to be initialed by the client, would require client 
approval before costs in excess of a specific dollar amount or of a certain nature, (e.g., experts) 
were incurred. 

Language is included notifying the client that in certain cases, it may be the client’s 
responsibility to pay other parties' costs. 

6. Billing Statements (Par. 7) 

Attorneys’ statements shall describe the services rendered, and must state the “basis” of 
the charges, including the amount, rate, and basis for calculation or other method of 
determination of fees and costs. 

7. Li«i (Par. 8) 

This is an optional clause, but is recommended for the attorney’s protection. The 
California Supreme Court has determined that a lien in an hourly fee case gives the attorney an 
interest adverse to the client, and dierefore the attorney must comply with Rule 3-300 of the 
Rules of Professional Conduct by fully disclosing the acquisition and terms of the lien and 
transmitting that information to the client in writing in a manner which should reasonably be 
understood by the client, advising the client in writing that the client may seek the advice of em 
independent lawyer of the client’s choice, and giving the client a reasonable opportunity to seek 
that advice before the client gives written consent to the lien. The Supreme Court left open 
whether the same requirements must be met for a valid lien in a contingent fee case, but caution 
dictates that the same procedure be followed. 

8. Discharge and Withdrawal (Par. 9) 
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This clause is declaratory of applicable law and the Rules of Professional Conduct. 

9. Disclaimer of Guarantee (Par. 10) 

This is an optional clause. 

10. Constnicticm Clauses (Pars. 11 -13) 

These are optional clauses found in many formal agreements. 

B. FORM NO. 2: HOURLY NON-LITIGATION 

With the exceptions and additions recited below, the comments on the Hourly-Litigation 
Form apply equally to the Hourly Non-Litigation Form. 

1. Scope and Duties (Par. 2) 

An exclusion for litigation has been added. 

2. Cliait’s Duties (Par. 3) 

References to appearances at legal proceedings are deleted. 

3. Deposit (Par. 4) 

References to trial and arbitration dates and related fees are deleted. 

4. Costs and Expenses (Par. 6) 

Reference to litigation-related costs is deleted. 

5. Lien 

The attorney’s lien has been deleted because it may be inappropriate in a non-litigation 
context 


C. FORM NO. 3: CONTINGENCY FEE 

With the exceptions and additions recited below, the comments on the Hourly Litigation 
Form 1 apply equally to the Contingency Form 3. 

1. Condititms (Par. 1) and Effective Date (Par. 19) 

The instructions for these paragraphs are the same as those for the Hourly Litigation 
Form, Paragraphs 1 and 14. 
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Scope of Services (Par. 2), Responsibility of the Parties (Par. 3), and Limitation of 
Representation (Par. 10) 

Fill in the defendant’s name, the nature of the event giving rise to the claim and the date 
(Par. 2). This paragraph and Paragraph 10 (Limitation of Representation), describe the scope and 
limitations of the representation. A description of the subject of the representation is a statutory 
requirement. Enumeration of the client’s and attorney’s responsibilities likewise is required by 
the statute (Par. 3). 

The point at which the covered services ends should be carefully defined to avoid any 
question of the obligation to provide additional services without additional fees. The scope of 
services in the sample excludes jqppeal from the judgment and execution proceedings. The 
attorney may exclude more, less or nothing. Any exclusion from the scope of services should be 
carefully drawn, and should be consistent with the duty of care owed by the attorney regarding 
the specific matter that is the subject of the representation. 

The scope of representation is also limited to the specific matter defined in Paragraph 2. 
Business and Professions Code Section 6147 requires a statement as to what extent, if any, the 
client could be required to pay any compensation to the attorney that arises out of their 
relationship but is not covered by the contingency fee agreement. The sample (Par. 10) provides 
that representation as to related matters will require a separate agreement. As to the related 
matter of defending the client on cross-complaints, the option of a separate agreement or 
engaging separate counsel is given. Here again, the attorney may broaden the scope of the 
services to include those related matters which jue excluded in the sample. 

3. Legal Fees (Par. 4) 

As required by statute, this paragraph explains the contingency on which fees become 
due, the method of calculation of fees at various points in the litigation, and deduction of costs. 
An optional clause includes non-monetary proceeds as part of the net recovery on which the fees 
are based. If this clause is used, consideration should be given to whether or not to enumerate the 
potential non-monetary items, e.g., the value of continued insurance coverage. 

Neither the particular stages in litigation at which the percentage of the fee changes, nor 
the specific basis for computation of a reasonable fee in the event of discharge, should be viewed 
as being endorsed by the Stale Bar. It should be noted that no specific contingency fee amounts 
are recommended in these forms. These provisions are illustrative only. Other provisions may be 
more appropriate in particular cases. 

Business and Professions Code Section 6147 provides that a reasonable fee is owed in the 
event of failure to comply with the statute, and existing case law provides for payment of a 
reasonable fee in the event of discharge of the attorney by the client prior to occurrence of the 
contingency on which fees become due. Accordingly, this paragraph states that the reasonable 
fee in such a case is payable on the occurrence of the contingency and provides assistance in the 
determination of the amount of a fee which may be considered reasonable. 
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4. Negotiability of Fees (Par. 5) 

This statement is required by statute. 

5. Billing Statements (Par. 8) 

This optional paragraph is intended for use in the event the client is to pay costs as the 
litigation progresses, rather than deducting all costs from the recovery. 

6. Approval Necessary for Settlement (Par. 9) 

This provision is optional. 

7. Discharge and Withdrawal (Par. 11) 

This is declaratory of applicable law and rules. Together with Paragraphs 4 (Legal Fees), 
12 (Conclusion of Services) and 13 (Lien), this paragraph notifies the client of payment 
obligations if the attorney is discharged or withdraws. 

8. Conclusion of Services (Par. 12) 

Returning the file and other property is required under existing law and the Rules of 
Professional Conduct. 

9. Receipt of Proceeds (Par. 14) 

This is an optional clause. 

10. Disclaimer of Guarantee (Par. 15) 

This is an optional clause. 

11. Construction Clauses (Pars. 16 -18) 

These are optional clauses found in many formal agreements. 


V. ADDITIONAL PROVISIONS 

There are innumerable additional provisions that an attorney may include in a fee 
agreement. The following are several which the attorney may wish to consider. All of these 
clauses are optional. 

1. Arbitration Clause 

An attorney should consult the firm’s malpractice insurance carrier regarding its position 
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on arbitration and particular arbitration provisions, including any award of attorney’s fees. 

The suggested clause is appropriate for binding arbitration of all claims other than fee 
disputes which are subject to non-binding arbitration luider Business and Professions Code 
Sections 6200, et seq. Such clauses may only be enforceable with full disclosure to the client of 
the ramifications of ^ose choices and the comparative advantages and disadvantages of other 
alternatives. This clause advises the client of the right to have an independent attorney review it, 
and requires initialing to q)prove it. 

2. Mediation Clause 

This is an optional clause. Under Business and Professions Code Section 6200, a 
mediation option may be offered to the parties after the attorney or client files a request for fee 
arbitration with some local bar association or the State Bar fee arbitration programs. 

The attorney may want to consider this in determining whether to include a pre-filing 
mediation clause such as the suggested clause. 

3. Interest Clause 

It is legally and ethically proper to charge interest on fees. If the attorney elects to do so, 
this clause provides appropriate language. Please keep in mind that interest, if charged, must be 
reasonable so as not to violate either the prohibition against unconscionable fees nor the usury 
provisions of the California Constitution. It must be simple interest, made a part of the 
agreement, and separately stated as an increment on the monthly or other periodic billing. 
Generally, interest should begin running only after a certain specified period, i.e., thirty, sixty or 
ninety days after the billing invoice is rendered, if not paid within that time. 

If the Agreement uses the terms “finance charges,” “late fees,” “penalty payment” or 
anything other than simple interest, this may create problems with the Federal Truth In Lending 
Law and the California Unruh Act. 

4. Replenishing Deposit 

This is an alternative to Par. 4 in Forms 1 and 2, and provides for an automatically 

replenishing deposit. 

5. Attorneys* Fees Clause 

An attorneys’ fees clause is permitted, except that attorneys’ fees are not recoverable in 
fee arbitrations under Business and Professions Code Sections 6200, et seq. Further, an attorney 
may not usually recover fees for representing him or herself. If this clause and an arbitration 
clause are both used, the attorneys’ fee provisions should be the same. Inclusion of this clause 
should be cleared with the attorney’s malpractice insurance carrier. 

6. Other Payor Clauses 
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These clauses may be appropriate where someone other than the client is responsible for 
paying the attorney’s fees, and may be used only in compliance with Rule 3-310(F) of the Rules 
of Professional Conduct. 

7. Fixed Fee Clause 

This clause is a suggested alternative to Paragraph 5 (Legal Fees and Billing Practices) 
where the work is being performed on a fixed fee basis. 

8. Other Attorney Clauses 

See California Rules of Professional Conduct Rule 2-200(A). These clauses may be 
appropriate where the attorney contemplates woricing with another attorney who is not a partner, 
associate or shareholder of the attorney. Charging associate counsel fees as a cost in an hourly 
fee case is appropriate, but is a suspect practice in contingency fee litigation. Separate sample 
clauses are therefore offered for hourly and contingency fee cases. 

9. Professional Liability Insurance Clause 

See California Rules of Professional Conduct Rule 3-410. An attorney who knows or 
should know that he or she does not have professional liability insurance at the time of the 
client’s engagement of the attorney must make a written disclosure to the client, subject to 
limited exemptions listed in the rule. Rule 3-410 suggests the language of this clause for 
inclusion in the fee agreement or in a separate writing. 


VII. CONCLUSION 

These forms are disseminated in the hope that they will be useful to attorneys in their 
practices. Attorneys are urged to make alterations to these forms so that they conform to the 
attorney’s practice and the needs and requirements of the attorney and clients, subject always to 
satisfying ^e statutory requirements for fee agreements and the Rules of Professional Conduct. 
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Form No. 1 

Sample Written Fee Agreement* 
Hourly Litigation 

CRANE, GARCIA & MOORE 
441 Bauchet Street 
Los Angeles, CA90012 
(213)680-9600 

(Date) 


ATTORNEY-CLIENT FEE AGREEMENT 

CRANE, GARCIA & MOORE (“Attorney”) and STELLA KING (“Client”) hereby 
agree that Attorney will provide legal services to Client on the terms set forth below. 

1. CONDITIONS. This Agreement will not take effect, and Attorney will have no 
obligation to provide legal services, until Client returns a signed copy of this Agreement and 
pays the initial deposit called for under Paragraph 4. 

2. SCOPE OF SERVICES. Client hires Attorney to provide legal services in the 

following matter:_ 

[describe matter]. Attorney will provide those legal services reasonably required to represent 
Client. Attorney will take reasonable steps to keep Client informed of progress and to respond to 
Client’s inquiries. If a court action is filed. Attorney will represent Client through trial and post¬ 
trial motions. This Agreement does not cover representation on appeal or in execution 
proceedings after judgment. Sepm^ate arrangemaits must be agreed to for those services. 

Services in any matter not described above will require a separate written agreement. 

3. CLIENT’S DUTIES. Client agrees to be truthful with Attorney, to cooperate, to 
keep Attorney informed of any information or developments which may come to Client’s 
attention, to abide by this Agreement, to pay Attorney’s bills on time, and to keep Attorney 
advised of Client’s address, telephone number and whereabouts. Client will assist Attorney in 
providing necessary information and documents and will appear when necessary at legal 
proceedings. 


4. DEPOSIT. Client agrees to pay Attorney an initial deposit of $_by 

_. The hourly charges will be charged against the deposit. The initial deposit, 

as well as any future deposit, will be held in a trust account. Client authorizes Attorney to use 


* This sample written fee agreement form is intended to satisfy the basic requirements of 
Business & Professions Code section 6148 but may not address varying contractual obligations 
which may be present in a particular case. The State Bar makes no representation of any kind, 
express or implied, concerning the use of these forms. 
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that fiind to pay the fees and other charges as they are incurred. Payments from the fund will be 
made upon remittance to client of a billing statement. Client acknowledges that the deposit is 
not an estimate of total fees and costs, but merely an advance for security. 

Whenever the deposit is exhausted. Attorney reserves the right to demand further 

deposits, each up to a maximum of $_before a trial or arbitration date is set. Once 

atrial or arbitration date is set. Client shall pay all sums then owing and deposit the attorneys’ 
fees estimated to be incurred in preparing for and completing the trial or arbitration, as well as 
the jury fees or arbitration fees, expert witness fees and other costs likely to be assessed. Those 
sums may exceed the maximum deposit. 

Client agrees to pay all deposits after the initial deposit within_days of Attorney’s 

demand. Unless otherwise agreed in writing, any unused deposit at the conclusion of Attorney’s 
services will be refunded. 

5. LEGAL FEES AND BILLING PRACTICES. Client agrees to pay by the hour 
at Attorney’s prevailing rates for all time spent on Client’s matter by Attorney’s legal personnel. 
Current hourly rates for legal personnel are as follows: 


Senior partners-/hour 


'hour 


bour 

Law clerks. 

-/hour 


The rates on this schedule are subject to change on 30 days’ written notice to Client. If 
Client declines to pay increased rates. Attorney will have the right to withdraw as attorney for 
Client. 


The time charged will include the time Attorney spends on telephone calls relating to 
Client’s matter, including calls with Client, witaesses, opposing counsel or court personnel. The 
legal personnel assigned to Client’s matter may confer among themselves about the matter, as 
required and ^propriate. When they do confer, each person will charge for the time expended, 
as long as the work done is reasonably necessary and not duplicative. Likewise, if more than one 
of the legal personnel attends a meeting, court hearing or other proceeding, each will charge for 
the time spent. Attorney will charge for waiting time in court and elsewhere and for travel time, 
both local and out of town. 

Time is charged in minimum units of one-tenth (. 1) of an hour. The following have 
higher minimum charges: 

Telephone calls: 

Letters: 

Other: 

6. COSTS AND OTHER CHARGES. 
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(a) Attorney will incur various costs and expenses in performing legal services imder 
this Agreement. Client agrees to pay for all costs, disbursements and expenses in addition to the 
hourly fees. The costs and expenses commonly include, service of process charges, filing fees, 
court and deposition reporters' fees, jury fees, notary fees, deposition costs, long distance 
telephone charges, messenger and other delivery fees, postage, photocopying and other 
reproduction costs, travel costs including parking, mileage, transportation, meals and hotel costs, 
investigation expenses, consultants' fees, expert witness, professional, mediator, arbitrator and/or 
special master fees and other similar Hems. Except for the items listed below, all costs and 
expenses will be charged at Attorney’s cost. 

In-office photocopying /page 

Facsimile charges /page 

Mileage /mile 

Other: 


(b) Out of town travel. Client agrees to pay transportation, meals, lodging and all 
other costs of any necessary out-of-town travel by Attorney’s personnel. Client will also be 
charged the hourly rates for ttie time legal personnel spend traveling. 


(c) Experts, Consultants and Investigators. To aid in the preparation or presentation 
of Client’s case, it may become necessary to hire expert witnesses, consultants or investigators. 
Client agrees to pay such fees and charges. Attorney will select any expert witnesses, 
consultants or investigators to be hired, and Client will be informed of persons chosen and their 
charges. 


Additionally, Client understands that if the matter proceeds to court action or arbitration. 
Client may be required to pay fees and/or costs to ofiier parties in the action. Any such payment 
will be entirely the responsibility of Client. 


7. BILLING STATEMENTS. Attorney will send Client periodic statements for 

fees and costs incurred. Each statement will be payable within_days of its mailing 

date. Client may request a statement at intervals of no less than 30 days. If Client so requests. 
Attorney will provide one within 10 days. The statements shall include the amount, rate, basis of 
calculation or other method of determination of the fees and costs, which costs will be clearly 
identified by item and amount. 
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8. LIEN. Client hereby grants Attorney a lien on any and all claims or causes of 
action that are the subject of the representation under this Agreement. The lien will be for any 
sums owing to Attorney at the conclusion of services performed. The lien will attach to any 
recovery Client may obtain, whether by arbitration award, judgment, settlement or otfierwise. 

The effect of such a lien is that Attorney may be able to compel payment of fees and costs from 
any such funds recovered on behalf of Client even if Attorney has been discharged before the 
end of the case. Because a lien may affect Client’s property rights, Client may seek the advice of 
an independent lawyer of Client’s choice before agreeing to such a lien. By initialing this 
paragraph. Client represents and agrees that Client has had a reasonable opportimity to consult 
such an independent lawyer and—whether or not Client has chosen to consult such an 
independent lawyer—Client agrees that Attorney will have a lien as specified above. 

_^(Client Initial Here) _^(Attorney Initial Here) 

9. DISCHARGE AND WITHDRAWAL. Client may discharge Attorney at any 
time. Attorney may withdraw with Client’s consent or for good cause. Good cause includes 
Client’s breach of diis Agreement, refusal to cooperate or to follow Attorney’s advice on a 
material matter or any fact or circumstance that would render Attorney’s continuing 
representation unlawful or unethical. When Attorney’s services conclude, all unpaid charges 
will immediately become due and payable. After services conclude. Attorney will, upon Client’s 
request, deliver Client’s file, and property in Attorney’s possession unless subject to the lien 
provided in Paragraph 8 above, whether or not Client has paid for all services. 

10. DISCLAIMER OF GUARANTEE AND ESTIMATES. Nothing in this 
Agreement and nothing in Attorney’s statements to Client will be construed as a promise or 
guarantee about the outcome of the matter. Attorney makes no such promises or guarantees. 
Attorney’s comments about the outcome of the matter are expressions of opinion only. Any 
estimate of fees given by Attorney shall not be a guarantee. Actual fees may vary from estimates 
given. 

11. ENTIRE AGREEMENT. This Agreement contains the entire agreement of the 
parties. No other agreement, statement, or promise made on or before the effective date of this 
Agreement will be binding on the parties. 

12. SEVERABILITY IN EVENT OF PARTIAL INVALIDITY. If any provision 
of this Agreement is held in whole or in part to be unenforceable for any reason, the remainder of 
that provision and of the entire Agreement will be severable and remain in effect. 

13. MODIFICATION BY SUBSEQUENT AGREEMENT. This Agreement may 
be modified by subsequent agreement of the parties only by an instrument in writing signed by 
both of them, or an oral agreement only to the extent that the parties carry it out. 

14. EFFECTIVE DATE. This Agreement will govern all legal services performed 
by Attorney on behalf of Client commencing with the date Attorney first performed services. 

The dale at the beginning of this Agreement is for reference only. Even if this Agreement does 
not take effect, Client will be obligated to pay Attorney the reasonable value of any services 
Attorney may have performed for Client. 
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THE PARTIES HAVE READ AND UNDERSTOOD THE FOREGOING TERMS AND 
AGREE TO THEM AS OF THE DATE ATTORNEY FIRST PROVIDED SERVICES. IF 
MORE THAN ONE CLIENT SIGNS BELOW, EACH AGREES TO BE LIABLE, JOINTLY 
AND SEVERALLY, FOR ALL OBLIGATIONS UNDER THIS AGREEMENT. CLIENT 
SHALL RECEIVE A FULLY EXECUTED DUPLICATE OF THIS AGREEMENT. 


DATED:_ _ 

STELLA KING 
Address:_ 


Telephone: 


DATED: 


CRANE, GARCIA & MOORE 


By:_ 

Linda H. Garcia, Partner 
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Form No. 2 

Sample Written Fee Agreement* 
Hourly Non-Litigation 

CRANE, GARCIA & MOORE 
441 Bauchet Street 
Los Angeles, CA 90012 
(213)680-9600 

(Date) 


CRANE, GARCIA & MOORE (“Attorney”) and STELLA KING (“Client”) hereby 
agree that Attorney will provide legal services to Client on the terms set forth below. 

1. CONDITIONS. This Agreement will not take effect, and Attorney will have no 
obligation to provide legal services, until Client returns a signed copy of this Agreement and 
pays the initial deposit called for imder Paragr^h 4. 

2. SCOPE OF SERVICES. Client hires Attorney to provide legal services in the 

following matter:_[describe 

matter]. Attorney will provide those legal services reasonably required to represent Client. 
Attorney will take reasonable steps to keep Client informed of progress and to respond to 
Client’s inquiries. This Agreement does not cover litigation services of any kind, whether in 
court, arbitration, administrative hearings, or government agency hearings. Separate 
arrangements must be agreed to for diose services. Services in any matter not described above 
will require a separate written agreement. 

3. CLIENT’S DUTIES. Client agrees to be truthful with Attorney, to cooperate, to 
keep Attorney informed of any information or developments which may come to Client’s 
attention, to abide by this Agreement, to pay Attorney’s bills on time and to keep Attorney 
advised of Client’s address, telephone number and whereabouts. Client will assist Attorney in 
providing information and documents necesssuy for the representation in the described matter. 

4. DEPOSIT. Client agrees to pay Attorney an initial deposit of $_by 


The hourly charges will be charged against the deposit. The initial deposit, as well as any 
future deposit, will be held in a trust account. Client authorizes Attorney to use that fund to pay 
the fees and other charges as they are incurred. Payments from the fund will be made upon 
remittance to Client of a billing statement. Client acknowledges that the deposit is not an 
estimate of total fees and costs, but merely an advance for security. 


*This sample written fee agreement form is intended to satisfy the basic requirements of Business 
& Professions Code section 6148 but may not address varying contractual obligations which may 
be present in a particular case. 
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Whenever the deposit is exhausted, Attorney reserves the right to demand further 
deposits, each up to a maximum of $_ 

Client agrees to pay all deposits after the initial deposit within_days of Attorney’s 

demand. Unless otherwise agreed in writing, any unused deposit at the conclusion of Attorney’s 
services will be refunded. 

5. LEGAL FEES AND BILLING PRACTICES. Client agrees to pay by the hour 
at Attorney’s prevailing rates for all time spent on Client’s matter by Attorney’s legal personnel. 
Current hourly rates for legal personnel are as follows: 


Senior partners- 

-/hour 



PofolArvolo 

/hour 

Law clerics- 

-/hour 


The rates on this schedule are subject to change on 30 days’ written notice to client. If 
Client declines to pay any increased rates. Attorney will have the right to withdraw as Attorney 
for Client. 


The time charged will include the time Attorney spends on telephone calls relating to 
Client’s matter, including calls with Client and other parties and attorneys. The legal personnel 
assigned to Client’s matter may confer among themselves about the matter, as required and 
appropriate. When they do confer, each person will charge for the time expended, as long as the 
work done is reasonably necessary and not duplicative. Likewise, if more than one of the legal 
personnel attends a meeting or other proceeding, each will charge for the time spent. Attorney 
will charge for waiting time and for travel time, both local and out of town. 

Time is charged in minimum units of one tenth (. 1) of an hour. The following have 
higher minimum chm'ges: 


Telephone calls: 

Letters: 

Other: 

6. COSTS AND OTHER CHARGES. 

(a) In general. Attorney will incur various costs and expenses in performing legal 
services under this Agreement. Client agrees to pay for all costs, disbursements and expenses in 
addition to the hourly fees. The costs and expenses commonly include fees fixed by law or 
assessed by public agencies, long distance telephone charges, messenger and other delivery fees, 
postage, photocopying and other reproduction costs, travel costs including parking, mileage, 
transportation, meals and hotel costs, investigation expenses and consultants' fees and other 
similar items. Except for the items listed below, all costs and expenses will be charged at 
Attorney’s cost. 
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In-office photocopying /page 

Facsimile charges /page 

Mileage /mile 

Other: 

(b) Out of town travel. Client agrees to pay transportation, meals, lodging and all 
other costs of any necessary out-of-town travel by Attorneys personnel. Client will also be 
charged the hourly rates for the time legal personnel spend traveling. 

(c) Consultants and Investigators. To aid in the representation in Client’s matter, it 
may become necessary to hire consultants or investigators. Client agrees to pay such fees and 
charges. Attorney will select any consultants or investigators to be hired, and Client will be 
informed of persons chosen and their charges. 

7. BILLING STATEMENTS. Attorney will send Client periodic statements for 

fees and costs incurred. Each statement will be payable within_days of its mailing 

date. Client may request a statement at intervals of no less than 30 days. If Clients requests. 
Attorney will provide one within 10 days. The statements shall include the amount, rate, basis of 
calculation or other method of determination of the fees and costs, which costs will be clearly 
identified by item and amount. 

8. DISCHARGE AND WITHDRAWAL. Client may discharge Attorney at any 
time. Attorney may withchaw widi Client’s consent or for good cause. Good cause includes 
Client’s breach of this Agreement, refusal to cooperate or to follow Attorney’s advice on a 
material matter or any fact or circumstance that would render Attorney’s continuing 
representation unlawful or unethical. When Attorney’s services conclude, all unpaid charges 
will immediately become due and payable. After services conclude. Attorney will, upon Client’s 
request, deliver Client’s filerand property in Attorney’s possession, whether or not Client has 
pdd for all services. 

9. DISCLAIMER OF GUARANTEE AND ESTIMATES. Nothing in this 
Agreement and nothing in Attorney’s statements to Client will be construed as a promise or 
guarantee about the outcome of the matter. Attorney makes no such promises or guarantees. 
Attorney’s comments about the outcome of the matter are expressions of opinion only. Any 
estimate of fees given by Attorney shall not be a guiu-antee. Actual fees may vary from estimates 
given. 


10. ENTIRE AGREEMENT. This Agreement contains the entire agreement of the 
parties. No other agreement, statement, or promise made on or before the effective date of this 
Agreement will be binding on the parties. 

11. SEVERABILITY IN EVENT OF PARTIAL INVALIDITY. If any provision 
of this Agreement is held in whole or in part to be unenforceable for any reason, the remainder of 
that provision and of the entire Agreement will be severable and remain in effect. 

12. MODIFICATION BY SUBSEQUENT AGREEMENT. This Agreement may 
be modified by subsequent agreement of the parties only by an instrument in writing signed by 
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both of them or an oral agreement only to the extent that the parties carry it out. 

13. EFFECTIVE DATE. This Agreement will govern all legal services performed 
by Attorney on behalf of Client commencing with the date Attorney first performed services. 

The date at the beginning of this Agreement is for reference only. Even if this Agreement does 
not take effect. Client will be obligated to pay Attorney the reasonable value of any services 
Attorney may have performed for Client. 

THE PARTIES HAVE READ AND UNDERSTOOD THE FOREGOING TERMS AND 
AGREE TO THEM AS OF THE DATE ATTORNEY FIRST PROVIDED SERVICES. IF 
MORE THAN ONE CLIENT SIGNS BELOW, EACH AGREES TO BE LIABLE, JOINTLY 
AND SEVERALLY, FOR ALL OBLIGATIONS UNDER THIS AGREEMENT. THE CLIENT 
SHALL RECEIVE A FULLY EXECUTED DUPLICATE OF THIS AGREEMENT. 


DATED:_ _ 

STELLA KING 
Address:_ 


Telephone: 


DATED: 


CRANE, GARCIA & MOORE 


By:_ 

Linda H. Garcia, Partner 
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Form No. 3 

Contingency Fee Agreement* 

CRANE, GARCIA & MOORE 
441 Bauchet Street 
Los Angeles, CA 90012 
(213) 680-9600 

(Date) 


ATTORNEY-CLIENT CONTINGENCY FEE AGREEMENT 

CRANE, GARCIA & MOORE ("Attorney"), and STELLA KING (“Client”) hereby 
agree that Attorney will provide legal services to “Client” on the terms set forth below. 

1. CONDITIONS. This Agreement will not take effect, and Attorney will have no 
obligation to provide legal services, until Client returns a signed copy of this Agreement and 
pays the initial deposit, if any, called for under Paragraph 7. 

2. SCOPE OF SERVICES. Client is hiring Attorney to represent Client in the 

matter of Client’s claims against_[and possibly others as fiitiu-e 

investigation may indicate], arising out of_^which occurred on or about 



If a court action is filed. Attorney will represent Client until a settlement or judgment, by 
way of arbitration or trial, is reached. Attorney will oppose any motion for a new trial or any 
other post-trial motions filed by an opposing party, or will make any appropriate post-trial 
motions on Client’s behalf. After judgment. Attorney will not represent Client on Miy appeal, or 
in any proceeding to execute on the judgment, unless Client and Attorney agree that Attorney 
will provide such services and also agree upon additional fees, if any, to be paid to Attorney for 
such services. Services in any matter not described above will require a separate written 
agreement. 


3. RESPONSIBILITIES OF THE PARTIES. Attorney will provide those legal 
services reasonably required to represent Client in prosecuting the claims described in Paragraph 
2 and will take reasonable steps to keep Client informed of progress and developments, and to 
respond promptly to inquiries and communications. Client agrees to be truthful with Attorney, to 
cooperate, to keep Attorney informed of any information and developments which may come to 
Client’s attention, to abide by this Agreement, to pay Attorney’s bills for costs on time, and to 
keep Attorney advised of Client’s address, telephone number and whereabouts. Client agrees to 
appear at all legal proceedings when Attorney deems it necessary, and generally to cooperate 
fully with Attorney in all matters related to the preparation and presentation of Client’s claims. 


‘This sample written fee agreement form is intended to satisfy the basic requirements of Business 
& Professions Code section 6148 but may not address varying contractual obligations which may 
be present in a particular case. 
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4. LEGAL FEES. Attorney will only be compensated for legal services rendered if 
a recovery is obtained for Client. If no recovery is obtained Client will be obligated to pay only 
for costs, disbursements and expenses, as described in Paragraph 6. 

The fee to be paid to Attorney will be a percentage of the “net recovery,” depending on 
the stage at which the settlement or judgment is reached. The term “net recovery” means: (1) the 
total of all amounts received by settlement, arbitration award or judgment, including any award 
of attorneys fees, (2) minus all costs and disbitfsements set forth in Paragraph 6. [Net recovery 
shall also include the reasonable value of any non-monetary proceeds.] 

Attorney’s fee shall be calculated as follows: 

If the matter is resolved before filing a lawsuit or formal initiation of proceedings, then 
Attorney’s fee will be_percent (_ %) of the net recovery; 

If the matter is resolved prior to_days before the date initially set for the trial or arbitration 

of the matter then Attorney’s fee will be_percent (_%) of the net recovery; and 

If the matter is resolved after the times set forth in (i) and (ii), above, then Attorney’s fee will be 
_percent (_%) of the net recovery. 

In the event of Attorney’s discharge or withdrawal as provided in Paragraph 11, Client 
agrees that, upon payment of the settlement, arbitration award or judgment in Client’s favor in 
this matter. Attorney shall be entitled to be paid by Client a reasonable fee for the legal services 
provided. Such fee shall be determined by considering the following factors: 


The actual number of hours expended by Attorney in performing legal services for Client; 
Attorney’s hourly rates; 

The extent to which Attorney’s services have contributed to the result obtained; 

The amount of the fee in proportion to the value of the services performed; 
the amount of recovery obtained; 

Time limitations imposed on Attorney by Client or by the circumstances; and 
The experience, reputation and ability of personnel performing the services. 

5. NEGOTIABILITY OF FEES. The rates set forth above are not set by law, but 
are negotiable between an attorney and client. 

6. COSTS AND LITIGATION EXPENSES. Attorney will incur vmious costs 
and expenses in performing legal services under this Agreement. Client agrees to pay for all 
costs, disbursements and expenses paid or owed by Client in connection with this matter, or 
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which have been advanced by Attorney on Client’s behalf and which have not been previously 
paid or reimbursed to Attorney. Costs, disbursements and litigation expenses commonly include 
court fees, jury fees, service of process charges, court and deposition reporters’ fees, 
photocopying and reproduction costs, notary fees, long distance telephone charges, messenger 
and other delivery fees, postage, deposition costs, travel costs including parking, mileage, 
transportation, meals and hotel costs, investigation expenses, consultant, e}q)ert witness, 
professional mediator, arbitrator and/or special master fees and other similar items. Except for 
the items listed below, costs and expenses will be charged at Attorney’s cost. 

In-office photocopying /page 

Facsimile charges /page 

Mileage /mile 

Other: 

Client understands that, as set forth in Paragraph 7 below, a deposit for costs may be 
required before the expenditure is made by Attorney. 

To aid in the preparation or presentation of Client’s case, it may become necessary to hire 
expert witnesses, consultants or investigators. Attorney will select any expert witnesses, 
consultants or investigators to be hired, and Client will be informed of persons chosen and their 
charges. 

Client authorizes Attorney to incur all reasonable costs and to hire any investigators, 
consultants or expert witnesses reasonably necessary in Attorney’s judgment unless one or both 
of the clauses below are initialed by Attorney. 

Attorney shall obtain Client’s consent before incurring any costs in excess of 
$_. 


Attorney shall obtain Client’s consent before retaining outside investigators, consultants, 
or expert witnesses. 

If an award of fees and/or costs is sought on Client’s behalf in this action. Client 
understands that the amount which the court may order as fees and/or costs is the amount the 
court believes the party is entitled to recover, and does not determine what fees and/or costs 
Attorney is entitled to charge Client or that only the fees and/or costs which were allowed were 
reasonable. Client agrees that, whether or not attorneys’ fees or costs are awarded by the court in 
Client’s case. Client will remain responsible for the payment, in full, of all attorneys’ fees and 
costs in accordance with this Agreement. 

Additionally, Client understands that if Client’s case proceeds to court action or 
arbitration. Client may be required to pay fees and/or costs to other parties in the action. Any 
such award will be entirely the responsibility of Client. 

7. DEPOSIT. Client agrees to pay Attorney an initial deposit for costs of 

$_, to be returned with this signed Agreement. Attorney will hold this initial 

deposit in a trust account. Client hereby authorizes Attorney to use that deposit to pay the costs, 
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disbursements and other expenses incurred under this Agreement. 

When Client’s deposit is exhausted, Attorney reserves the right to demand further 
deposits, each up to a maximum of $_ 

Once a trial or arbitration date is set. Attorney will require Client to pay all sums then 
owing, and to deposit the costs Attorney estimates will be incurred in preparing for and 
completing the trial or arbitration, as well as the jury fees or arbitration fees likely to be assessed. 
Those sums may exceed the maximum deposit. 

Client agrees to pay all deposits required under this Agreement within 10 days of 
Attorney’s demand. Any deposit that is unused at the conclusion of Attorney’s services will be 
refunded. 

8. MONTHLY BILLING STATEMENTS. Attorney will send Client monthly 
billing statements for costs, disbursements and expenses incurred in connection with this matter. 
Each statement is to be paid in full within 15 days after die date of such statement. 

9. APPROVAL NECESSARY FOR SETTLEMENT. Attorney will not make 
any settlement or compromise of any nature of any of Client’s claims without Client’s prior 
approval. Client retains the absolute right to accept or reject any settlement. Client agrees to 
consider seriously any settlement offer Attorney recommends before making a decision to accept 
or reject such offer. Client agrees not to make any settlement or compromise of any nature of 
any of Client’s claims without prior notice to Attorney. 

10. LIMITATION OF REPRESENTATION. Attorney is representing Client only 
on the matter described in Paragraph 2. Attorney’s representation does not include independent 
or related matters that may arise, including, among other things, claims for property damage, 
workers’ compensation, disputes with a health care provider about the amount owed for their 
services, or claims for reimbursement (subrogation) by any insurance company for benefits paid 
under an insurance policy. 

This Agreement also does not include defending Client against, or representing Client in 
any claims that may be asserted against Client as a cross-claim or counter-claim in Client’s case. 
This Agreement does not apply to any other legal matters. If any such matters arise later, 
Attorney and Client will either negotiate a separate agreement if Client and Attorney agree that 
Attorney will perform such additional legal work or Client will engage separate counsel with 
respect to the cross-claim or counter-claim or additional legal work. 

11. DISCHARGE AND WITHDRAWAL. Client may discharge Attorney at any 
time, upon written notice to Attorney. Attorney may withdraw from representation of Client 
(a) with Client’s consent, (b) upon court approval, or (c) if no court action has been filed, for 
good cause and upon reasonable notice to Client. Good cause includes Client’s breach of this 
contract. Client’s refusal to cooperate with Attorney or to follow Attorney’s advice on a material 
matter, or any other fact or circumstance that would render Attorney’s continuing representation 
unlawful or unethical. 
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Notwithstanding Attorney’s withdrawal or Client’s notice of discharge, and without 
regard to the reasons for the withdrawal or discharge. Client will remain obligated to pay 
Attorney for all costs incurred prior to the termination and, in the event that there is any net 
recovery obtained by Client after conclusion of Attorney’s services, Client remains obligated to 
pay Attorney for the reasonable value of all services rendered from the effective date of this 
Agreement to the date of discharge. 

12. CONCLUSION OF SERVICES. When Attorney’s services conclude, all unpaid 
charges will immediately become due and payable. Attorney is authorized to use any funds held 
in Attorney’s trust account as a deposit against costs to apply to such unpaid charges. After 
Attorney’s services conclude, upon request. Client’s file and property will be delivered to Client, 
or Client’s other attorney, whether or not Client has paid any fees and/or costs owed to Attorney. 

13. LIEN. Client hereby grants Attorney a lien on any and all claims or causes of 
action that are the subject of Attorney’s representation under this Agreement. Attorney’s lien will 
be for any sums owing to Attorney for any unpaid costs, or attorneys' fees, at the conclusion of 
Attorney’s services. The lien will attach to any recovery Client may obtain, whether by 
arbitration award, judgment, settlement or otherwise. The effect of such a lien is that Attorney 
may be able to compel payment of fees and costs from any such funds recovered on behalf of 
Client even if Attorney has been discharged before die end of the case. Because a lien may affect 
Client’s property rights. Client may seek the advice of an independent lawyer of Client’s own 
choice before agreeing to such a lien. By initialing this paragraph. Client represents and agrees 
that Client has had a reasonable opportunity to consult such an independent lawyer and—whether 
or not Client has chosen to consult such an independent lawyer—Client agrees that Attorney will 
have a lien as specified above. 


_(Client initials here)_(Attorney initials here) 

14. RECEIPT OF PROCEEDS. All proceeds of Client’s case shall be deposited into 
Attorney’s trust account for disbursement in accordance with the provisions of this Agreement. 

15. DISCLAIMER OF GUARANTEE. Nothing in this Agreement and nothing in 
Attorney’s statements to Client will be construed as a promise or guarantee about the outcome of 
this matter. Attorney makes no such promises or guarantees. There can be no assurance that 
Client will recover any sum or sums in this matter. Attorney’s comments about the outcome of 
this matter are expressions of opinion only. Client acknowledges that Attorney has made no 
promise or guarantees about the outcome. 

16. ENTIRE AGREEMENT. This Agreement contains the entire agreement of the 
parties. No other agreement, statement or promise made on or before the effective date of this 
Agreement will be binding on the parties. 

17. SEVERABILITY IN EVENT OF PARTIAL INVALIDITY. If any provision 
of this Agreement is held in whole or in part to be unenforceable for any reason, the remainder of 
that provision and of the entire Agreement will be severable and remain in effect. 

18. MODIFICATION BY SUBSEQUENT AGREEMENT This Agreement may 
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the parties have agreed to binding arbitration and either party rejects the award and requests a trial 
de novo within 30 days after the award is mailed to the parties. If, after receiving a notice of 
client’s right to arbitrate, Client does not elect to proceed under the State Bar fee arbitration 
procedures, and file a request for fee arbitration wiftiin 30 days, any dispute over fees, charges, 
costs or expenses, will be resolved by binding arbitration as provided in the previous paragraph A. 

[Optional provision: If either party rejects a non-binding fee arbitration award by timely 
submission of a request for trial de novo. Attorney and Client agree that in lieu of a trial de novo 
in court, the trial after arbitration shall be binding arbitration pursuant to the provisions of 
paragraph 1, above.] 

2. MEDIATION CLAUSE 

If a dispute arises out of or relating to any aspect of this Agreement betweenAttomey and 
Client, or the breach thereof, and if the dispute cannot be settled through negotiation. Attorney 
and Client agree to first try in good faith to settle the dispute by private mediation or fee 
mediation provided by local bar association programs before resorting to arbitration, litigation, or 
any other dispute resolution procedure. The cost of such mediation shall be borne equally by the 
parties, unless otherwise stipulated in a settlement agreement between the parties. 

3. INTEREST CHARGES 

If a billing statement is not paid when due, interest will be charged on the principal 
balance (fees, costs, and disbursements) shown on the statement. Interest will be calculated by 
multiplying the unpaid balance by the periodic rate of .833% per month (TEN PERCENT [10%] 
ANNUAL PERCENTAGE RATE). The unpaid balance will bear interest until paid. 

[Interest may not be compounded without compliance with the California Civil Code, Appendix I, 
dealing with usury.] 

4. REPLENISHING DEPOSIT 

To commence the representation. Client has provided [must provide] Attorney with a 

$_deposit. Attorney will hold the deposit in Attorney’s trust account and apply it 

to each statement when rendered by Attorney. Client will pay aiy additional balance due upon 
receipt of Attorney’s statements each month and also will replenish the deposit each month in the 
amount of all payments made to Attorney from the deposit. At the conclusion of the matter, the 
deposit will be applied to the final statement, in which event Client will be responsible for any 
amount due over and above the deposit or be entitled to a refund of any amount remaining after 
the fmal statement is satisfied in full. 


5. SECURITY DEPOSIT 

Attorney’s obligation to render services to Client will be subject to Attorney’s receipt of a 
refundable security deposit of $_. 
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Notwithstanding Attorney’s withdrawal or Client’s notice of discharge, and without 
regard to the reasons for the withdrawal or discharge. Client will remain obligated to pay 
Attorney for all costs incurred prior to the termination and, in the event that there is any net 
recovery obtained by Client after conclusion of Attorney’s services, Client remains obligated to 
pay Attorney for the reasonable value of all services rendered from the effective date of this 
Agreement to the date of discharge. 

12. CONCLUSION OF SERVICES. When Attorney’s services conclude, all unpaid 
charges will immediately become due and payable. Attorney is authorized to use any funds held 
in Attorney’s trust account as a deposit against costs to apply to such unpaid charges. After 
Attorney’s services conclude, upon request. Client’s file and property will be delivered to Client, 
or Client’s other attorney, whether or not Client has paid any fees and/or costs owed to Attorney. 


13. LIEN. Client hereby grants Attorney a lien on any and all claims or causes of 
action that are the subject of Attorney’s representation under this Agreement. Attorney’s lien will 
be for any sums owing to Atton for any unpaid costs, or attorneys' fees, at the conclusion of 
Attorney’s services. The lien w ittach to any recovery Client may obtain, whether by 
arbitration award, judgment, set fient or otherwise. The effect of such a lien is that .Attorney 

may be able to compel payment fees and costs from any such funds recovered on behalf of 

scharged before the end of the case. Because a lien may affect 
t r seek the advice of an independent lawyer of Client’s own 
n. By initialing this paragraph. Client represents and agrees 
portunity to consult such an independent lawyer and—whether 
such an independent lawyer—Client agrees that Attorney will 


Client even if Attorney has beei i 
Client’s property rights. Client 
choice before agreeing to such 
that Client has had a reasonabU 
or not Client has chosen to con; 
have a lien as specified above. 


14. RECEIPT OF 
Attorney’s trust account for dii 


Pi OCEEDS. All proceeds of Client’s case shall be deposited into 
IS bi sement in accordance with the provisions of this Agreement. 


F C ^ 


15. DlSCLAIMEl 
Attorney’s statements to Clien 
this matter. Attorney makes nc 
Client will recover any sum or 
this matter are expressions of < pi 
promise or guarantees about ft e 


16. ENTIRE AGI^ 
parties. No other agreement, 
Agreement will be binding on th 


17. SEVERABILlT 
of this Agreement is held in v he 
that provision and of the entir! 


18. MODIFICATIC 


GUARANTEE. Nothing in this Agreement and nothing in 
\» 11 be construed as a promise or guarantee about the outcome of 
sij:h promises or guarantees. There can be no assurance that 
in this matter. Attorney’s comments about the outcome of 
lion only. Client acknowledges that Attorney has made no 
utcome. 


(Client initials here) 


(Attorney initials here) 


,MENT. This Agreement contains the entire agreement of the 
lent or promise made on or before the effective date of this 
parties. 


IN EVENT OF PARTIAL INVALIDITY. If any provision 
or in part to be unenforceable for any reason, the remainder of 
/ greement will be severable and remain in effect. 


BY SUBSEQUENT AGREEMENT This Agreement may 
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the parties have agreed to binding arbitration and either party rejects the award and requests a trial 
de novo within 30 days after the award is mailed to the parties. If, after receiving a notice of 
client’s right to arbitrate, Client does not elect to proceed under the State Bar fee arbitration 
procedures, and file a request for fee arbitration within 30 days, any dispute over fees, charges, 
costs or expenses, will be resolved by binding arbitration as provided in the previous paragraph A. 

[Optional provision: If either party rejects a non-binding fee arbitration award by timely 
submission of a request for trial de novo. Attorney and Client agree that in lieu of a trial de novo 
in court, the trial after arbitration shall be binding arbitration pursuant to the provisions of 
paragraph 1, above.] 

2. MEDIATION CLAUSE 

If a dispute arises out of or relating to any aspect of this Agreement betweenAttomey and 
Client, or the breach thereof, and if the dispute cannot be settled through negotiation. Attorney 
and Client agree to first try in good faith to settle the dispute by private mediation or fee 
mediation provided by local bar association programs before resorting to arbitration, litigation, or 
any other dispute resolution procedure. The cost of such mediation shall be borne equally by the 
parties, unless otherwise stipulated in a settlement agreement between the parties. 

3. INTEREST CHARGES 

If a billing statement is not paid when due, interest will be charged on the principal 
balance (fees, costs, and disbursements) shown on the statement. Interest will be calculated by 
multiplying the unpaid balance by the periodic rate of .833% per month (TEN PERCENT [10%] 
ANNUAL PERCENTAGE RATE). The unpaid balance will bear interest until paid. 

[Interest may not be compounded without compliance with the California Civil Code, Appendix I, 
dealing with usury.] 

4. REPLENISHING DEPOSIT 

To commence the representation. Client has provided [must provide] Attorney with a 

$_deposit. Attorney will hold the deposit in Attorney’s trust account and qjply it 

to each statement when rendered by Attorney. Client will pay any additional balance due upon 
receipt of Attorney’s statements each month and also will replenish the deposit each month in the 
amount of all payments made to Attorney from the deposit. At the conclusion of the matter, the 
deposit will be applied to the final statement, in which event Client will be responsible for any 
amount due over and above the deposit or be entitled to a refund of any amount remaining after 
the final statement is satisfied in full. 


5. SECURITY DEPOSIT 

Attorney’s obligation to render services to Client will be subject to Attorney’s receipt of a 
refundable security deposit of $_. 
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Attorney will apply $_of that deposit to the first fees and costs billed to 

Client pursuant to this Agreement, and will rettun the remainder of the deposit in Attorney’s trust 
account as security for Client’s obligations to make timely payment of fees and costs pursuant to 
this Agreement. Attorney will thereafter apply the remaining deposit against what appears to be 
the last billing for the services rendered to Client pursuant to this Agreement. Client agrees to 

provide an additional security deposit of $__at least 120 days prior to the first 

scheduled trial date of the matter. 

6. ATTORNEYS’ FEES CLAUSE 

'Ihe prevailing party in any action or proceeding arising out of or to enforce any provision 
of this Agreement, with the exception of a fee arbitration or mediation under Business and 
Professions Code Sections 6200-6206, will be awmded reasonable ttttomeys’ fees and costs 
incurred in that action or proceeding, or in the enforcement of any judgment or award rendered. 

7. OTHER PAYOR CLAUSE - INSURANCE 

Cli^ has informed Attorney that Client may have insunmce coverage which may 
pay for some or all of Attorney’s fera which may become due under this Agreonent Attorney 
will make a claim with Oie insurer for compensation. It is understood, however, that if Uie 
insurance provider refuses or fails to pay Attorney for any reason. Client shall remain responsible 
for paying all Attorney's stat^nents as they are rendered upon the billing and payment toms set 
forth in this Agreement Should the insurance provider pay only a portion of the fees and costs. 
Client shall be responsible for die balance. 

8. OTHER PAYOR CLAUSE - PERSONAL 

Client has informed Attorney diat Client has arranged for [employer/relative-name and 
relationship] to be responsible for some or all of Attorney's fees which may become due under 
diis Agreement. It is understood that should [name] fail for any reason to pay Attorney’s 
statements as they become due. Client shall remain responsible for paying all Attorney’s 
statements as they are rendered upon the billing and payment terms set forth in this Agreement 

It is understood that the attomey/client relationship will only exist between Attorney and 
Client, and that [employ^/relative name] will have no right to information regarding the 
representation of Client by Attorney, and have no right to crmtrol or direct the Attorney in 
providing the services under this Agreement, unless specifically approved by Client. 

[Note: Provide signature line to employer/relative in Agreement.] 


9. FIXED FEE CLAUSE 

Client agrees to pay a fixed fee of $__ for Attorney’s services under this 

Agreement. The fixed fee is due by_. Attorney shall have no obligation to 

provide services to Client until the fixed fee is paid in full. Unless Attorney withdraws before the 
completion of the services or odierwise fails to perform service contemplated under this 
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Agreement, the fixed fee will be earned in fiill and no portion of it will be refunded once any 
material services have been performed. 

la “OTHER ATTORNEY” CLAUSE - CONTINGENCY 

It is agreed that Attorney will associate with another attorney, [name], who will assist 
Attorney regwding the representation. [NaneJ will be compensated out of the fees whidi 
Attorney odierwise wiU earn under this Agreement based upon the effort and time he/she puts into 
the case. Attorney will divide the total fees received from the representation wifri [name], and the 
terms of the division will be [specify the terms of fee division]. This division of fees will not 
increase the fee due from Client should Attorney obtain a recovery on bdialf of Client. 

11. “OTHER ATTORNEY” CLAUSE - HOURLY 

It is agreed that Attorney will associate with another attorney, [name], who will assist 
Attorney regarding the representation. [Name] will be compensated by Attorney on an hourly 

basis at a rate of $__per hour. Tliese charges will be billed by Attorney to Client as a cost 

as defined in this j^eement [Option; or ‘1>illed directly to Climt by the other attorney.'^. 

[Note; not suitable for use in contingency fee cases.] 

12. PROFESSIONAL LIABILITY INSURANCE DISCLOSURE 

Pursuant to California Rule of Professional Conduct 3-410,1 am informing you in writing 
that 1 do not have prof^sional liability insurance. 
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Notwithstanding Attorney’s withdrawal or Client’s notice of discharge, and without 
regard to the reasons for the withdrawal or discharge. Client will remain obligated to pay 
Attorney for all costs incurred prior to the termination and, in the event that there is any net 
recovery obtained by Client after conclusion of Attorney’s services, Client remains obligated to 
pay Attorney for the reasonable value of all services rendered from the effective date of this 
Agreement to the date of discharge. 

12. CONCLUSION OF SERVICES. When Attorney’s services conclude, all unpaid 
charges will immediately become due and payable. Attorney is authorized to use any funds held 
in Attorney’s trust account as a deposit against costs to apply to such unpaid charges. After 
Attorney’s services conclude, upon request. Client’s file and property will be delivered to Client, 
or Client’s other attorney, whether or not Client has paid any fees and/or costs owed to Attorney. 

13. LIEN. Client hereby grants Attorney a lien on any and all claims or causes of 
action that are the subject of Attorney’s representation under this Agreement. Attorney's lien will 
be for any sums owing to Attorney for any unpaid costs, or attorneys' fees, at the conclusion of 
Attorney’s services. The lien will attach to any recovery Client may obtain, whether by 
arbitration award, judgment, settlement or otherwise. The effect of such a lien is that Attorney 
may be able to compel payment of fees and costs from any such funds recovered on behalf of 
Client even if Attorney has been discharged before the end of the case. Because a lien may affect 
Client’s property rights. Client may seek the advice of an independent lawyer of Client’s own 
choice before agreeing to such a lien. By initialing this paragraph. Client represents and agrees 
that Client has had a reasonable opportunity to consult such an independent lawyer and—whether 
or not Client has chosen to consult such an independent lawyer—Client agrees that Attorney will 
have a lien as specified above. 


_(Client initials here)_(Attorney initials here) 

14. RECEIPT OF PROCEEDS. All proceeds of Client’s case shall be deposited into 
Attorney’s trust account for disbursement in accordance with the provisions of this Agreement. 

15. DISCLAIMER OF GUAR.4NTEE. Nothing in this Agreement and nothing in 
Attorney’s statements to Client will be construed as a promise or guarantee about the outcome of 
this matter. Attorney makes no such promises or guarantees. There can be no assurance that 
Client will recover any sum or sums in this matter. Attorney’s comments about the outcome of 
this matter are expressions of opinion only. Client acknowledges that Attorney has made no 
promise or guarantees about the outcome. 

16. ENTIRE AGREEMENT. This Agreement contains the entire agreement of the 
parties. No other agreement, statement or promise made on or before the effective date of this 
Agreement will be binding on the parties. 

17. SEV ERABILITY IN EVENT OF PARTIAL INVALIDITY If any provision 
of this Agreement is held in whole or in part to be unenforceable for any reason, the remainder of 
that provision and of the entire Agreement will be severable and remain in effect. 

18. MODIFICATION BY SUBSEQUENT AGREEMENT This Agreement may 
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the parties have agreed to binding arbitration and either party rejects the award and requests a trial 
de novo within 30 days after the award is mailed to the parties. If, after receiving a notice of 
client’s right to arbitrate, Client does not elect to proceed under the State Bar fee arbitration 
procedures, and file a request for fee arbitration within 30 days, wy dispute over fees, charges, 
costs or expenses, will be resolved by binding arbitration as provided in the previous paragraph A. 

[Optional provision; If either party rejects a non-binding fee arbitration award by timely 
submission of a request for trial de novo. Attorney and Client agree that in lieu of a trial de novo 
in court, the trial after arbitration shall be binding arbitration pursuant to die provisions of 
paragraph 1, above.] 

2. MEDIATION CLAUSE 

If a dispute arises out of or relating to any aspect of this Agreement betweenAttomey and 
Client, or the breach thereof, and if the dispute cannot be settled through negotiation. Attorney 
and Client agree to first try in good faith to settle the dispute by private mediation or fee 
mediation provided by local bar association programs before resorting to arbitration, litigation, or 
any other dispute resolution procedure. The cost of such mediation shall be borne equally by the 
parties, unless otherwise stipulated in a settlement agreement between the parties. 

3. INTEREST CHARGES 

If a billing statement is not paid when due, inter^t will be charged on the principal 
balance (fees, costs, and disbursements) shown on the statement. Interest will be calculated by 
multiplying the unpaid balance by the periodic rate of .833% per month (TEN PERCENT [10%] 
ANNUAL PERCENTAGE RATE). The unpaid balance will bear interest until paid. 

[Interest may not be compounded without compliance widi the California Civil Code, Appendix I, 
dealing with usury.] 

4. REPLENISHING DEPOSIT 

To commence the representation, Client has provided [must provide] Attorney with a 

$_deposit. Attorney will hold the deposit in Attorney’s trust account and ^ply it 

to each statement when rendered by Attorney. Client will pay any additional balance due upon 
receipt of Attorney’s statements each month and also will replenish the deposit each month in the 
amount of all payments made to Attorney from the deposit. At the conclusion of the matter, the 
deposit will be ^plied to the final statement, in which event Client will be responsible for any 
amount due over and above the deposit or be entitled to a refund of any amount remaining after 
the final statement is satisfied in full. 


5. SECURITY DEPOSIT 

Attorney’s obligation to render services to Client will be subject to Attorney’s receipt of a 
refundable security deposit of $_. 
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Notwithstanding Attorney’s withdrawal or Client’s notice of discharge, and without 
regard to the reasons for the withdrawal or discharge. Client will remain obligated to pay 
Attorney for all costs incurred prior to the termination and, in the event that there is any net 
recovery obtained by Client after conclusion of Attorney’s services, Client remains obligated to 
pay Attorney for the reasonable value of all services rendered from the effective date of this 
Agreement to the date of discharge. 

12. CONCLUSION OF SERVICES. When Attorney’s services conclude, all unpaid 
charges will immediately become due and payable. Attorney is authorized to use any funds held 
in Attorney’s trust account as a deposit against costs to apply to such unpaid charges. After 
Attorney’s services conclude, upon request. Client’s file and property will be delivered to Client, 
or Client’s other attorney, whether or not Client has paid any fees and/or costs owed to Attorney. 

13. LIEN. Client hereby grants Attorney a lien on any and all claims or causes of 
action that are the subject of Attorney’s representation under this Agreement. Attorney’s lien will 
be for any sums owing to Attorney for any unpaid costs, or attorneys' fees, at the conclusion of 
Attorney’s services. The lien will attach to any recovery Client may obtain, whether by 
arbitration award, judgment, settlement or otherwise. The effect of such a lien is that Attorney 
may be able to compel payment of fees and costs from any such funds recovered on behalf of 
Client even if Attorney has been discharged before the end of the case. Because a lien may affect 
Client’s property rights, Client may seek the advice of an independent lawyer of Client’s own 
choice before agreeing to such a lien. By initialing this paragraph, Client represents and agrees 
that Client has had a reasonable opportunity to consult such an independent lawyer and—whether 
or not Client has chosen to consult such an independent lawyer—Client agrees that Attorney will 
have a lien as specified above. 


_(Client initials here)_(Attorney initials here) 

14. RECEIPT OF PROCEEDS. All proceeds of Client’s case shall be deposited into 
Attorney’s trust account for disbursement in accordance with the provisions of this Agreement. 

15. DISCLAIMER OF GUARANTEE. Nothing in this Agreement and nodiing in 
Attorney’s statements to Client will be construed as a promise or guarantee about the outcome of 
this matter. Attorney makes no such promises or guarantees. There can be no assurance that 
Client will recover any sum or sums in this matter. Attorney’s comments about the outcome of 
this matter are expressions of opinion only. Client acknowledges that Attorney has made no 
promise or guarantees about the outcome. 

16. ENTIRE AGREEMENT. This Agreement contains die entire agreement of the 
parties. No other agreement, statement or promise made on or before the effective date of this 
Agreement will be binding on the parties. 

17. SEVERABILITY IN EVENT OF PARTIAL INVALIDITY. If any provision 
of this Agreement is held in whole or in part to be unenforceable for any reason, the remainder of 
that provision and of the entire Agreement will be severable and remain in effect. 

18. MODIFICATION BY SUBSEQUENT AGREEMENT. This Agreement may 
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the parties have agreed to binding arbitration and either party rejects the award and requests a trial 
de novo within 30 days after the award is mailed to the parties. If, after receiving a notice of 
client’s right to arbitrate, Client does not elect to proceed under the State Bar fee arbitration 
procedures, and file a request for fee arbitration within 30 days, any dispute over fees, charges, 
costs or expenses, will be resolved by binding arbitration as provided in the previous paragraph A. 

[Optional provision: If either party rejects a non-binding fee arbitration award by timely 
submission of a request for trial de novo. Attorney and Client agree that in lieu of a trial de novo 
in court, the trial after arbitration shall be binding arbitration pursuant to the provisions of 
paragraph 1, above.] 

2. MEDIATION CLAUSE 

If a dispute arises out of or relating to any aspect of this Agreement betweenAttomey and 
Client, or the breach thereof, and if the dispute cannot be settled through negotiation. Attorney 
and Client agree to first try in good faith to settle the dispute by private mediation or fee 
mediation provided by local bar association programs before resorting to arbitration, litigation, or 
any other dispute resolution procedure. The cost of such mediation shall be borne equally by the 
parties, unless otherwise stipulated in a settlement agreement between the parties. 

3. INTEREST CHARGES 

If a billing statement is not paid when due, interest will be charged on the principal 
balance (fees, costs, and disbursements) shown on the statement. Interest will be calculated by 
multiplying the unpaid balance by the periodic rate of .833% per month (TEN PERCENT [10%] 
ANNUAL PERCENTAGE RATE). The unpaid balance will bear interest until paid. 

[Interest may not be compounded without compliance with the California Civil Code, Appendix I, 
dealing with usury.] 

4. REPLENISHING DEPOSIT 

To commence the representation, Client has provided [must provide] Attorney with a 

$_deposit. Attorney will hold the deposit in Attorney’s trust account and apply it 

to each statement when rendered by Attorney. Client will pay any additional balance due upon 
receipt of Attorney’s statements each month and also will replenish the deposit each month in the 
amount of all payments made to Attorney from the deposit. At the conclusion of the matter, the 
deposit will be applied to the final statement, in which event Client will be responsible for any 
amount due over and above the deposit or be entitled to a refund of any amount remaining after 
the final statement is satisfied in full. 


5. SECURITY DEPOSIT 

Attorney’s obligation to render services to Client will be subject to Attorney’s receipt of a 
refundable security deposit of $_. 
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Notwithstanding Attorney’s withdrawal or Client’s notice of discharge, and without 
regard to the reasons for the withdrawal or discharge. Client will remain obligated to pay 
Attorney for all costs incurred prior to the termination and, in the event that there is any net 
recovery obtained by Client after conclusion of Attorney’s services. Client remains obligated to 
pay Attorney for the reasonable value of all services rendered from the effective date of this 
Agreement to the date of discharge. 

12. CONCLUSION OF SERVICES. When Attorney’s services conclude, all unpaid 
charges will immediately become due and payable. Attorney is authorized to use any ftmds held 
in Attorney’s trust account as a deposit against costs to apply to such unpaid charges. After 
Attorney’s services conclude, upon request. Client’s file and property will be delivered to Client, 
or Client’s other attorney, whether or not Client has paid any fees and/or costs owed to Attorney. 

13. LIEN. Client hereby grants Attorney a lien on any and all claims or causes of 
action that are the subject of Attorney’s representation under this Agreement. Attorney’s lien will 
be for any sums owing to Attorney for any unpaid costs, or attorneys' fees, at the conclusion of 
Attorney’s services. The lien will attach to any recovery Client may obtain, whether by 
arbitration award, judgment, settlement or otherwise. The effect of such a lien is that Attorney 
may be able to compel payment of fees and costs from any such funds recovered on behalf of 
Client even if Attorney has been discharged before the end of the case. Because a lien may affect 
Client’s property rights. Client may seek the advice of an independent lawyer of Client’s own 
choice before agreeing to such a lien. By initialing this paragraph. Client represents and agrees 
that Client has had a reasonable opportunity to consult such an independent lawyer and—whether 
or not Client has chosen to consult such an independent lawyer—Client agrees that Attorney will 
have a lien as specified above. 



_(Client initials here)_(Attorney initials here) 

14. RECEIPT OF PROCEEDS. All proceeds of Client’s case shall be deposited into 
Attorney’s trust account for disbursement in accordance with the provisions of this Agreement. 

15. DISCLAIMER OF GUARANTEE. Nothing in this Agreement and nothing in 
Attorney’s statements to Client will be construed as a promise or guarantee about the outcome of 
this matter. Attorney makes no such promises or guarantees. There can be no assurance that 
Client will recover any sum or sums in this matter. Attorney’s comments about the outcome of 
this matter are expressions of opinion only. Client acknowledges that Attorney has made no 
promise or guarantees about the outcome. 

16. ENTIRE AGREEMENT. Tliis Agreement contains the entire agreement of the 
parties. No other agreement, statement or promise made on or before the effective date of this 
Agreement will be binding on the parties. 

17. SEVERABILITY IN EVENT OF PARTIAL INVALIDITY. If any provision 
of this Agreement is held in whole or in part to be unenforceable for any reason, the remainder of 
that provision and of the entire Agreement will be severable and remain in effect. 

18. MODIFICATION BY SUBSEQUENT AGREEMENT. This Agreement may 
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be modified by subsequent agreement of the parties only by an instrument in writing signed by 
both of them or an ord agreement only to the extent that the parties carry it out. 

19. EFFECTIVE DATE. This Agreement will govern all legal services performed 
by Attorney on behalf of Client commencing with the date Attorney first performed services. The 
date at the beginning of the Agreement is for reference only. Even if this Agreement does not 
take effect. Client will be obligated to pay Attorney the reasonable value of any services Attorney 
may have performed for Client. 

THE PARTIES HAVE READ AND UNDERSTOOD THE FOREGOING TERMS AND 
AGREE TO THEM, AS OF THE DATE ATTORNEY FIRST PROVIDED SERVICES. IF 
MORE THAN ONE CLIENT SIGNS BELOW, EACH AGREES TO BE LIABLE JOINTLY 
AND SEVERALLY FOR ALL OBLIGATIONS UNDER THIS AGREEMENT. THE CLIENT 
SHALL RECEIVE A FULLY EXECUTED DUPLICATE OF THIS AGREEMENT. 


DATED:_ _ 

STELLA KING 
Address:_ 


Telephone: 


DATED: 


CRANE, GARCIA & MOORE 


By:_ 

Linda H. Garcia, Partner 
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other Clauses of Interest in 
Fee Agreements 


1. ARBITRATION 

A. ARBITRATION OF ALL DISPUTES INCLUDING CLAIMS OF MALPRACTICE 

Any dispute between the parties [Attorney and Client] regarding the construction, 
application or performance of any services under this Agreement, and any claim arising out of or 
relating to this Agreement or its breach, including, without limitation, claims for breach of 
contract, professional negligence, breach of fiduciary duty, misrepresentation, fraud and disputes 
regarding attorney fees and/or costs charged under this Agreement (except as provided in 
paragraph B below) shall be submitted to binding arbitration upon the written request of one party 
after the service of that request on the other party. The parties shall appoint one person [Option; 
or agree upon a 3-person panel] to hear and determine the dispute. [Option: name the arbitration 
provider such as AAA, JAMS, ADR, etc., and provide that the arbitration shall be conducted 
pursuant to the provider’s rules]. If the parties cannot agree, then the Superior Court of [fill in die 
name of county] County shall choose an impartial arbitrator whose decision shall be final and 
conclusive on all parties. Attorney and Client shall each have the right of discovery in connection 
with any arbitration proceeding in accordance with Code of Civil Procedure Section 1283.05. 
[Optional provision: The cost of the arbitration, excluding legal fees and costs, shall be borne by 
die losing party or in such proportion as the arbitrator shall decide.] The parties shall bear their 
own legal fees and costs for [all claims, or contract claims, or tort claims]. The sole and exclusive 
venue for the arbitration and or any legal dispute shall be [fill in name of county] County, 
California. 


By initialing below. Client and Attorney confirm that they have read and understand 
subparagraphs A above, and voluntarily agree to binding arbitration. In doing so. Client and 
Attorney voluntmily give up important constitutional rights to dial by judge or jury, as well as 
rights to appeal. Client has the right to have an independent lawyer of Client’s choice review 
these arbitration provisions, and this entire a^eement, prior to initialing this provision or signing 
this Agreement. 


_ (Client Initial Here) _ (Attorney Initial Here) 

B. MANDATORY FEE ARBITRATION 

Notwithstanding subparagraph A above, in any dispute over attorney’s fees, costs or both 
subject to the jurisdiction of the State of California over attorney’s fees, charges, costs or 
expenses. Client has the right to elect arbitration pursuant to the fee arbitration procedures as set 
forth in California Business and Professions Code Sections 6200 -6206. Arbitration pursuant to 
the Mandatory Fee Arbitration Act is non-binding unless the parties agree in writing, after the 
dispute has arisei^ to be bound by the arbitration award. The Mandatory Fee Arbitration 
procedures permit a court trial after arbitration, or a subsequent binding contractual arbitration if 
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the parties have agreed to binding arbitration and either party rejects the award and requests a trial 
de novo within 30 days after the award is mailed to the parties. If, after receiving a notice of 
client’s right to arbitrate, Client does not elect to proceed under the State Bar fee arbitration 
procedures, and file a request for fee arbitration within 30 days, any dispute over fees, charges, 
costs or expenses, will be resolved by binding arbitration as provided in the previous paragraph A. 

[Optional provision: If either party rejects a non-binding fee arbitration award by timely 
submission of a request for trial de novo. Attorney and Client agree that in lieu of a trial de novo 
in court, the trial after arbitration shall be binding arbitration pursuit to the provisions of 
paragraph 1, above.] 

2. MEDIATION CLAUSE 

If a dispute arises out of or relating to any aspect of this Agreement betweenAttomey and 
Client, or the breach thereof, and if the dispute cannot be settled throu^ negotiation. Attorney 
and Client agree to first try in good faith to settle the dispute by private mediation or fee 
mediation provided by local bar association programs before resorting to arbitration, litigation, or 
any other dispute resolution procedure. The cost of such mediation shall be borne equally by the 
parties, unless otherwise stipulated in a settlement agreement between the parties. 

3. INTEREST CHARGES 

If a billing statement is not paid when due, interest will be charged on the principal 
balance (fees, costs, and disbursements) shown on the statement. Interest will be calculated by 
multiplying the unpaid balance by the periodic rate of .833% per month (TEN PERCENT [ 10%] 
ANNUAL PERCENTAGE RATE). The unpaid balance will bear interest until paid. 

[Interest may not be compounded without compliance with the California Civil Code, Appendix I, 
dealing with usury.] 

4. REPLENISHING DEPOSIT 

To commence the representation. Client has provided [must provide] Attorney with a 

$_deposit. Attorney will hold the deposit in Attorney’s trust account and apply it 

to each statement when rendered by Attorney. Client will pay any additional balance due upon 
receipt of Attorney’s statements each month and also will replenish the deposit each month in the 
amount of all payments made to Attorney from the deposit. At the conclusion of the matter, the 
deposit will be applied to the final statement, in which event Client will be responsible for any 
amount due over and above the deposit or be entitled to a reftmd of any amount remaining after 
the final statement is satisfied in full. 


5, SECURITY DEPOSIT 

Attorney’s obligation to render services to Client will be subject to Attorney’s receipt of a 
refundable security deposit of $_. 


29 


9/14 



3-37 • Right to Counsel; The Attorney-Client Relationship 


§3.2A 


§3.2A C. Client Disclosure and Consent 


Joint/Multiple Client Disclosare and Consent Form 

Clients [NAME] and [NAME(s)] (“Joint Clients”) have asked Attorney to jointly tepresent diem in [DESCRIBE 
MATTER]. While joint representation may r^tih in economic or tactical advfmtoges, it also involves risks and 
potential conflicts of inters. The California Rules of Professional Conduct require that before an attorn^ may 
concurrently represent two or more clients in a nuitter, the attorney must <1) inform each client in writing of die 
relevant circumstances and of the actual and reasonably foreseeable adverse consequences to die eadi dient arising 
from die proposed joint representation, and (2) obtain the informed written consent of each clioit. 

The purpose of diis disclosure is to set fordi potential conflicts of inters relating to the proposed joint 
representation, and what Attorney perceives to be the relevant circums^c^ and the actual mid/or reasonably 
for^eeable adverse corsequences. Assuming that both [OR ALL IF MORE THAN TWO CLIENTS] Qieits 
provide dieir informed written conseit. Attorney agrees to represent Jcrint Clients in [DE^RIBE 
MATTER]. Attorney understands diat this arrangement is desired by Joint Clients as a means of securing die 
ecoiunnic and tactical advantage of joint representation. 

California law and Rule 3-310(CXl) of the Rules of Profe^ional Conduct r^uhre Attorney to inovide written 
disclosure of any actual and r^isonably foreseeable adverse consequ^ic^ arising from the proposed joint 
representation, and to obtain all elicits’ informed written consent tt> die joint rqiresentatioiL While Attorneys do not 
perceive any actual or r^onably for^e^ble adv^e consequence at this time, Clieits should consider the 
following potential adverse consequences prior to consenting to tl^ proposed joint r^^^txtion: 

(1) Wh«i an attorney rqnesents only one client, diwe is no concern r^rnding Glared or divit^ loyalties; rather 
all of the attoin^’s efforts are focused on rqiresenting the interests of that one client When sui attorney rejnesents 
two or more clients in the same matter, the attorney acte to {uotect the interests of ^h cli^t, uduch may result in 
divided, or at least sh^ed, attoroey^client loyalties. I^u^ may arise as to which Attenney’s repr^^tation of any 
one client may be limited by Attorney’s representation of any odier joint client While neither Attorney nor Clientt 
are awme of any such issues at dus time, divide loyalty is al^ys a risk in ftio ev^t of joint representtttion. 

(2) Attorneys owe clientt a duty to preserve secrets and confidential communications, unl^ that duty is reused 
^ the Srate Bar Act the Rules of Professional Conduct or odier law. When an attorney rq[>resents more dian one 
c!i^ in a m^t^, pui^nt to Evident^ Code §962 and California ca^, law diere is no attorney-client privilege widi 
r^pect to communications diat take place between any of the Joint Qi^its and die attorney should any of die Joint 
Clioits ever have a dispute in vdiich du»e oimmunic^ons are reiei^t Attom^ has a duty to ke^ all of die Joint 
Clients r^sonably infom^ of significant developm^ts. Any information eidier of die Joint Clikits thsclos^ to 
Attorney during &e course of die joint repr^entadon may be disclosed to the jointly repr^^ted clients during the 
oiurse of the joint reprerentation. 

(3) Cmiflicts may arise in particular with regard to: (a) litigation ^t^es that impact (fiff^ent clients 
differently; and (b) setd^nent issu^, inasmuch as Joint (Tliaits may ^h have differrat ideas regarding die 
propriety of setdement. At this point, Attom^ does not have sufficient intommtion to evaluate whedier a {mtendal 
setd^nent presents a conflict between die Joint Clients’ inters. If Attorney poceives diere is a conflict with 
r^p^ to a settlanent d^nand or lidgadon strategy, diere may be a need for Joint Clifts to consult mdqi^dCTt 
oiunsel. 

(4) Joint repr^entation may also create an issue regarding custody, or control, of die original file ndien an 
attorney-client relationship ends. By signing diis agreemoit, each of you agree that if Attorney stops representing 
one of you, but continues to represent the otheifs), die clients) represented by Attorney is entided to maintain 
custody or control of the original file. The other party or parties is/are entided to a copy of Client P^iere as defined 
in Rule 3-70()(D) of the Rules of Profmional Conduct. 


Ally 24,2015 
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(5) In the event of a dispute or conflict between any of the Joint Cliaits, there is a risk that Attorney may be 
disqualified from representing one or more of the Joint Clients or that it may otherwise be inappropriate for Attorney 
to continue with die joint representation absent written consent from each of the Joint Client. 

Select one 

(6) [FOR USE WHEN REPRESENTING MULTIPLE PLAINTIFFS] 

If there is insufficient insurance or assets to cover die damage of each client, there may be disputes 
regarding how to allocate die insurance proc^ds or assets between the Joint Clients. 

or 

(6) [FOR USE WHEN REPRESENTING MULTIPLE DEFENDANTS] 

hr there is a judgment against any of die Joint Qients which is not covert by insurance, tlmt client may have 
righte of indemnity against one or more of the odier parties. If any disputes should arise betw^n the Joint Clients, 
Attorney will not advise or repr^ent any of die clients in connection with any claim for contribidion or indemnity 
diat it may have against any of the other clients. 

[OPTION RE PUNITIVE DAMAGES] 

Hie complaint includes a claim for punitive damages, viiiidi pr@^ die potential for a conflict in^much s& 
an award of punitive damages is not insurable. Attorney will endeavor to ke^ each of the Joint Clients advised as to 
dieir potenti^ risks and exposure widi r^p^ to the punitive damage claim, or with respect to any over policy limits 
claims should one ever be made. 

Because Aere is curr^dy no conflict of inter^t, Attorney may jointly repr^^t Joint Clients in cmmection with the 
[DESCRIBE MATTER! provided that Joint Client bodi/all give your informed oinsent in writing. Each Joint 
Client should feel free to consult with ind^endent counsel before finaluang your decision to proceed with die joint 
representation, including whedier or not to sign this conflict disclosure and waiver. Attorney emphash^ diat each 
Joint Client remains free to s^k independent counsel at any time even if they decide to sign this consent. 

Notwidist^ding die foregoing, it is Attom^’s current understanding that each of the Joint Client desues to have 
Attorney joindy represent diem in die [DESCRIBE MATTER]. By signing this Disclosure and Consent, each 
client eiqn^ly acknowl^g^ diat h^she or it (acting through i^ audiorized rqnresentative): (1) has carefriUy read 
mid frilly und^tands die disclosures set forth above; (2) has carefully considmed all of die circumstance mid 
potential conflicts described above; (3) has had the opportunity to consiilt widi mdependent counsel regarding die 
chsclosuies and consent in dus agr^ment; and (4) agre^ to die joint representation by Attorney of Cliente in 
[DESCRIBE MATTER). 


Dated: 

CLIENT: 

Dated: 

CLIENT: 

Dated: 

ATTORNEY: 


July 24.2015 
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Comment: This sample form is available from the California State Bar, 
on pages 9-10 of the “Optional clauses and disclosure forms.” See http;// 
www.calbar.ca.gov/Attomeys/Forms.aspx. 

If defense counsel represents defendants in the same matter where there 
may be a conflict, counsel must notify the court of the conflict, even if only 
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potential, and obtain a knowing and intelligent waiver from each client. 
People V Bonin (1989) 47 C3d 808, 836; People v Mmczko (1983) 35 C3d 
86,112. Counsel may modify and use this sample form to obtain a waiver 
and ensure that the co-defendants have given that informed written con¬ 
sent. See Cal Rules of Prof Cond 3-310 (effective November 1, 2018, 
conflict of interest will be covered in Rule 1.7(a)-(e)). 

Cross-Reference: For the procedural steps to follow to ensure a know¬ 
ing and intelligent waiver, see California Criminal Law Procedure and 
Practice §2.9 (Cal CEB). 

§3.3 D. Letter Notifying Defense Counsel of 

Substitution of Counsel, and for Release 
of Information 

SUBSTITUTION OF COUNSEL 


TO: My former attorney,_ [name] _ 

FROM:_ [Name of client] _ 

This RELEASE relates solely to Court Doctet No(s)._ 

My NEW ATTORNEY is:_ [name] _ 

I auttiorize and instruct you to turn over to my NEW ATTORNEY, 

named above, all discovery and pleadings in the __[case/cases]_ 

identified above_ [including the police and other official reports, 

together with any transcript, and other court documents therein] _. 

I also authorize and instruct you to permit my NEW ATTORNEY to 
inspect and copy all reports, transcripts, or recordings of any wit¬ 
nesses interviewed by employees of_ [name of former attomey]__ in 

the __[case/cases] _identified above. 


To the extent necessary to accomplish these instructions, I release 
you from the attorney/ client privilege. 

I have read the above release and have signed my authorization 
below at the date and place indicated. 


Date: 


Location: 


[ Signature of client] 
_ [Typed name] _ 
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Witnessed by: { Signature of witness] _ 

_[Typed name] _ 

Comment: A criminal defendant has the right to discharge retained 
counsel and substitute a new attorney with or without cause, if the substi¬ 
tution is timely and it does not result in significant prejudice to the defen¬ 
dant. See People v Ortiz (1990) 51 C3d 975, 983. To discharge appointed 
counsel and substitute another appointed attorney, an indigent defendant 
must show either that counsel is providing inadequate representation or 
that there is an irreconcilable conflict between attorney and client. See 
People V Marsden (1970) 2 C3d 118. 

Under Cal Rules of Prof Cond 3-700(D)(l), an attorney whose employ¬ 
ment has terminated must release all client pqiers and property to the cli¬ 
ent, at the client’s request. (Termination of employment will be covered in 
Rule 1.16, effective November 1,2018.) 

Cross-Reference: See California Criminal Law Procedure and Practice 
§§3.24-3.29 (Cal CEB). 
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§3.4 D. Defendant’s Financial Statement on 

Eligibility for Appointment of Counsel and 
Reimbursement and Record on Appeal at 
Public Expense (Judicial Council Form 
MC-210) 


MC-210 


SUPERIOR COURT OF CALIFORNIA, COUNTY OF 

— STREET ADDRESS 

MAILING ADDRESS 

CITY AND ZIP CODE 

BRANCH NAME 

FOR COURT USE ONLY 

PEOPLE OF THE STATE OF CALIFORNIA V. 

DEFENDANT: 

DEFENDANTS FINANCIAL STATEMENT AND NOTICE TO DEFENDANT 

(check all that apply) 

I I aiGIBILITY FOR APPOINTMENT OF COUNSEL 

I I RBMBURSBWENT FOR COST OF COURT-APPOINTED COUNSEL 

I I ELIGIBILITY FOR RECORD ON APPEAL AT PUBLIC EXPENSE 

CASE NUMBER 


1. 

a. Defendant’s name: 

d. Date of birth: 


b. Other names used: 

e. Telephone number: 



f Driver's license number: 

2. 

Defendant's present employment: 

a. Occupation: 

b. Name of employer: 

c. Address: 

d. Gross pay per month: $ 

e. Take-home pay per month: $ 

f Name of union: 

week: $ day: $ 

week: $ day: $ 


n Name of credit u nion: 


3. 

If defendant is not new working, state the name and address of defendant's last employer and the last date defendant was emptoy&l. 


b. Address: 



c. Last date of employment: 


4. 

Defendant I I is I I js not 

married. 

5. 

a. Soouse's name: 

d. Date of birth: 






f. Driver's license number: 

6. 

Spouse's present employment 

a. Occupation: 

b. Name of employer: 

c. Address: 

d. Gross pay per month: $ 

e. Take-home pay per month: $ 

f Name of union: 

week: $ day: $ 

week: $ day: $ 


a Name of credit un ion: 


7. 

If spouse is not now working, state the name and address of spouse's last employer and the last dale spouse was employed. 
a. Name; 


b. Address: 



c. Last date of employment: 


8. 

Dependents 

Name 

Address RejationstilR ^ 



Form Approved for Optional Use 
Judiaat Council of California 
MC-210 (Rev January 1.2009| 


Page 1 irf2 

DEFENDANT'S FINANCIAL STATEMENT ON ELIGIBILITY FOR pEo Pen code.§ 987 s 

APPOINTMENT OF COUNSEL AND REIMBURSEMENT v^co^rt^iocagov 

AND RECORD ON APPEAL AT PUBLIC EXPENSE 
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PEOPLE OF THE STATE OF CALIFORNIA v. 

CASE NUMBER 

DEFENDANT; 



a. Unemployment and disability . $ 

b. Social Security . $ 

c. Welfare, TANF . $ 

d. Veteran's benefits . $ 

e. Worker's compensation . $ 

f. Child support payments . $ 

g. Spousal support payments . $ 

h. All other income not elsewhere listed ... $ 

Total: $ 

10. Monthly expenses being paid by defendant alone or 

Rent or house payments . $ 

Car payments . $ 

Transportation payments . $ 

Medicai and dental payments . $ 

Loan payments . $ 

11. Installment payments other than those listed in item H 

Name of Creditor 


OTHER MONTHLY INCOME 

- a. Unemployment and disability . $ 

_ b. Social Security . $ 

_ c. Welfare, TANF . $ 

d. Veteran's benefits . $ 

_ e. Worker's compensation . $ 

_ f. Child support payments . $ 

_ g. Spousal support payments . $ 

_ h. All other income not elsewhere listed ... $ 

_ Total: S 


EXPENSES 

by defendant and spouse 


Clothing and laundry . $ 

Food . $ 

ajpport payments . $ 

Insurance payments . $ 

Other payments (union, taxes, utilities)... $ 

Total (a-J): $ 
Month ) Y P ayment, 

_ $ _ $ 

_ $ _ $ 

_ $ _ $ 

_ $ _ $ 

_ $ _ $ 

Total: $ _ Total: $ 


12. What do you own? (State value): 

a. Cash . 

b. House equity . 


Cars, other vehicles and boat equity . 

(List make, year, and license number of each) 


Checking, savings, and credit union accounts 
(List name and account number of each) 


e. other real estate equity . $ 

f. Income tax refunds due . $ 


g. Life insurance policies (ordinary life, face value) . $ _ Length of ownership_ 

h. Otherpersonalproperty(jewelry, furniture, furs, stocks and bonds, etc.) . $ _ 

Total: $ _ 

13. ELIGIBILITY FOR APPOINTMENT OF COUNSEL AND NOTICE TO DEFENDANT: If an attorney is appointed to represent you, the court will, 
at the conclusion of the criminal proceedings, after a hearing, make a determination of your ability to pay all or a portion of the cost of the attorney. 

If the court determines that you are at that time able to pay, the court will order you to pay all or part of such cost. Such an order will have the 
same force and effect as a judgment in a civil action and will be subject to execution. 

Declaration of Defendant 

I declare under penalty of perjury that the foregdng is true and correct, and that I understand the notice contained in item 13, under 
the laws of the state of California. 

Date: 

(Signature of Defendant) 

Mc- 2 ioiRev January 1 .2009) DEFENDANT'S FINANCIAL STATB/iENT ON ELIGIBILITY FOR (XR Pw2rf7 

APPOINTMENT OF COUNSEL AND REIMBURSEMENT 
AND RECORD ON APPEAL AT PUBLIC EXPENSE 


Comment: An indigent defendant charged with an offense that can 
result in a loss of liberty is entitled to appointment of counsel. Tracy v 
Municipal Court (1978) 22 C3d 760,766; Mills v Municipal Court (1973) 
10C3d 288, 301. 

A defendant requesting appointed counsel must disclose his or her 
assets and liabilities under penalty of perjury. Although use of this form is 
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not mandatory, a defendant requesting appointment of counsel should pro¬ 
vide all the information requested by the form. 

Cross-Reference: For further discussion of the right of indigent defen¬ 
dants to appointment of counsel, see California Criminal Law Procedure 
and Practice §§3.2-3.6 (Cal CEB). 

§3.5 F. Motion to Remove Defense Counsel 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, AND TO _JiNAME]__, DEFEN¬ 
DANT IN THE ABOVE-ENTITLED ACTION; BY AND THROUGH_ [HIS/ 

HERL- attorney, __[A/AM£L_: 

PLEASE TAKE NOTICE that, on_ [date] _, at_ [time] _, in 

Department_ [number] _of the above-entitled Court, or as soon 

thereafter as the matter can be heard, the People of the State of Cali¬ 
fornia will move the Court to remove attorney,_ [name] _, as attor¬ 
ney for defendant,_ [name] _, due to a conflict of interest. 

This motion wiii be based on the attached declaration, supporting 
memorandum, and oral argument presented at the time of the motion. 

Date:_ Respectfully submitted, 

_ JName of District Attorney]_ _ 
District Attorney 

_ [Signature of deputy district 

attorney] 

_ [Typed name] _ 

Deputy District Attorney 

[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 

[Integrate facts of case that support removing defense 
counsel with law, as in the tollowing example based on 
defense counsel having represented the codefendant at the 
preliminary hearing.] 
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Once defense attorney,_ [name] _, decided to represent defen¬ 
dant, _ [name] _, after previously representing codefendant, 

_ [name] _,_ [he/she] _placed himself in a position of obvious 

conflict with, and undue advantage over, codefendant due to their 
previous confidential attorney-client relationship and information 
obtained therein, possibly detrimental to codefendant, which counsel 

might use to argue against the interest of_ [his/her]__ former client 

at trial, plea negotiations, or sentencing. {Leversen v Superior Court 
(1983) 34 C3d 530; Dill v Superior Court (1984) 158 CA3d 301.) In Dill, 
a civil litigant sought an order disqualifying the law firm representing 
his adversary. Cook, on the basis that Dill’s former attorney had 
joined the law firm representing Cook. The trial court denied the 
motion, but the Court of Appeal reversed and compelled the disquali- 
fication.The Court of Appeal ruled that, when an attorney had “former 
personal involvement” in the “identical action,” such attorney was 
disqualified from representing any interest adverse to his former cli¬ 
ent, pursuant to (former) Rule 4-101 of the Rules of Professional Con¬ 
duct. (Dill V Superior Court, supra, 158 CA3d at 306.) The Court also 
ruled that proof of the attorney’s reception of confidential information 
was not required “when it appears by virtue of the nature of the for¬ 
mer representation or the relationship of the attorney to his former 
client confidential information material to the current dispute would 
normally have been imparted to the attorney....” (Dill v Superior Court, 
supra, 158 CA3d at 304, quoting Global Van Lines, Inc. v Superior 
Court (1983) 144 CA3d 483,489.) 


ii. 


Therefore, counsel in defense attorney’s position has an ethical 
and legal obligation to withdraw from this case. If he fails to do so, he 
may be removed from the case even at the expense of depriving 
defendant of his choice of counsel in order to assure codefendant a 
fair trial. (Leversen v Superior Court, supra; Dill v Superior Court, 
supra; Yorn v Superior Court (1979) 90 CA3d 669.) In Torn, a codefen¬ 
dant in a criminal case filed a pretrial motion to disqualify the other 
codefendant’s privately retained counsel on grounds of a prior 
attorney-client relationship between the attorney and Mr. Yorn and for 
conflict of interest. The attorney had represented Mr. Yorn earlier in 
the case, and confidential information had been communicated. Mr. 
Yorn’s motion was granted and the court’s decision was affirmed on 
appeal. 
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CONCLUSION 

For the foregoing reasons, the People respectfully request the 

above Court to remove_ [name] _as attorney for defendant, based 

on the ground of conflict of interest, and appoint substitute counsel 
pursuant to Penal Code section 987.2, or allow defendant a reason¬ 
able time to obtain new retained counsel if he is otherwise abie to so 
do. 


Date:_ Respectfully submitted, 

_ [Name of District Attorney] _ 

District Attorney 

_ [Signature of deputy district 

attorney] _ 

_ [Typed name] _ 

Deputy District Attorney 

[Each declaration attached to a motion should start on a new 
page. Caption is unnecessary if attached to papers with 
caption and first-page caption includes all parts of motion. 

See §1.9; Crim Law §18.5.] 

DECLARATION OF __iNAME] _ 

I,_ [name] _, declare: 

1. That I am a Deputy District Attorney licensed to practice law in 
the State of California. 

2. That I represent the People of the State of California, Piaintiff, in 
the above-entitled action. 

3. _[Sfafe facts that support removing defense counsel, e.g., that 

defense counsel represented the codefendant at the preliminary hearing 
in the same matter.] _ 

I deciare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 
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Date:_ Respectfully submitted, 

_ [Name of District Attorney] _ 

District Attorney 

_ [Signature of deputy district 

attorney] _ 

_ [Typed name] _ 

Deputy District Attorney 

Comment. The court may remove an appointed attorney because of a 
conflict even if the defendant consents to the conflict. See People v 
Noriega (2010) 48 C4th 517,520; People v Jones (2004) 33 C4th 234,240. 
Another possible ground for removal of counsel would be counsel’s inabil¬ 
ity to proceed in a timely fashion. People v Avila (2009) 46 C4th 680, 690; 
People V McKenzie (1983) 34 C3d 616,630. 

Cross-Reference: See CrimLaw §3.28. See also CrimLaw §§2.8-2.16. 


§3.6 G. Defense Motion to Be Relieved as Counsel 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111.] 

TO THE ABOVE-ENTITLED COURT AND TO __[NAME OF DEFEN¬ 
DANT] _: 

PLEASE TAKE NOTICE that_ [name of withdrawing attorney] _ 

moves the Court under Code of Civil Procedure section 284(2) for an 
order permitting_ [him/her] _to be reiieved as attorney for defen¬ 
dant, _ [name] _, in this action. The grounds for issuance of this 

order are_ [specify grounds] _. 

The Court is iocated at_ [address] _. 

This motion is based on the attached documents and exhibits 

inciuding_ [specify by title (or nature) and date, e.g., the declaration of 

name] _on_ [date] _,_ [and] _on aii papers filed in this action 

_ [and on any evidence received at the hearing] _. 

Date:_ _ [Signature of attorney] 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 
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[The supporting memorandum should start on a new page. 

Caption is unnecessary if attached to papers with caption 

and first-page caption includes all parts of motion. See §1.9; 

California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

MEMORANDUM IN SUPPORT OF MOTION TO BE 
RELIEVED AS DEFENSE COUNSEL 

[Use if you are retained and the defendant has not paid your 

fee.] 

Defense attorneys may be relieved from representing a criminai 
defendant when the defendant has faiied to pay the agreed-on fee. 

{People V Castillo (1991) 233 CA3d 36,55.)_ [Add facts from your case 

concerning nonpayment of fee and further case law.]_ _ 

[Use if there is a conflict] 

There is a conflict in the present case. See the attached declaration 
of defense counsei. Because it is essentiai that the attorney-client 
priviiege be protected, defense counsei’s good faith assertion of a 

conflict of interest_ [with a third person] _is sufficient basis for a 

motion to be reiieved, without requiring detaiis. {Leversen v Superior 
Court (1983) 34 C3d 530; Aceves v Superior Court (1996) 51 CA4th 

584,592; Uhl v Municipal Court (1974) 37 CA3d 526.)_ [Add additional 

information and case law If desired.] _ 

[Use if you are the public defender and are requesting to be 
relieved because of financial ineligibility] 

The Pubiic Defender of_County is authorized to represent 

individuais who are_ [use language of authorization, e.g., “not finan¬ 

cially able to employ counsel” under section 27 of the Alameda County 
Charter]_. 

Defendant,_ [name] _, was in custody when the Pubiic Defender 

began representing_ [him/her] _, but is now out of custody and is 

financially able to employ counsel because_ [state why, e.g., he or 

she has full-time employment, an automobile, and a savings account] _. 

[Use if defendant wants to represent himself or herself.] 

A criminal defendant has the right to waive counsei and represent 
himseif or herself. {Faretta v California (1975) 422 US 806,835,95 S Ct 
2525; Martinez v Court of Appeal (2000) 528 US 152,154,120 S Ct 684; 
People V Taylor (2009) 47 C4th 850, 878 (right to seif-representation 
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does not extend to direct appeal of criminal conviction).)_ [Add rel¬ 
evant facts and additional case law.] _ 

[Use if you want to join in a defendant’s Marsden motion.] 

When a defendant’s right to counsel would be substantially 
impaired by continuing with the present attorney, the trial court may 
discharge the attorney and substitute new counsel. {People v Mars¬ 
den (1970) 2 C3d 118,123.) The substantial impairment in this case is 

_ [specify] . [Add relevant facts and additional case law.] 

[Continue] 

Therefore,_ [the Office of the Public Defender/defense counsel] _ 

must move to be relieved as attorney of record. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_[Typeof name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

[Each declaration attached to a motion should start on a new 
page. Caption is unnecessary if attached to papers with 
caption and first-page caption includes all parts of motion. 

See §1.9; Crim Law §18.5.] 

DECLARATION OF __[NAME OF ATTORNEY]_ 

SUPPORTING [HIS/HER] MOTION TO BE RELIEVED 

AS ATTORNEY FOR DEFENDANT, _ _[A/A/W£]_ 

I,_ [name] _, declare: 

1.1 am the attorney for_[name of defendant] _in this action. 

2. _[Sfafe reason for request to be relieved; see Comment, below.] _ 

3. _[Sfafe reason for making motion to be relieved instead of filing a 

substitution of attorneys; see Comment, below.] _ 

4. No injury to defendant will result from my being relieved as 

counsel because_ [give reason]_. 
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Date:_ Respectfully submitted, 

_ [Signature of attorney] 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for _ [name of 

defendant] _ 


[A proposed order should begin on a new page. See, e.g., 
Los Angeles Ct R 8.6(b) (proposed order must be separate 
document). Even if filed as part of the motion, it should have a 
separate captton. For further discussion, see Comment, 
§ 18 . 5 .] 


SUPERIOR COURT OFTHE STATE OF CALIFORNIA 
COUNTY OF_ 


PEOPLE OFTHE STATE OF 
CALIFORNIA, 

Plaintiff, 

vs 

_ [Name(s)] _, 

Defendant(s) 

_ ^ _ / 


Dept. _ [number] _ 

No. __[case number]_ 

[PROPOSED] ORDER 
GRANTING ATTORNEY’S 
MOTION TO BE RELIEVED AS 
COUNSEL FOR DEFENDANT, 

_J.NAME]__ 


The motion of _ [name of outgoing attomey]__, attorney for defen¬ 
dant, _ [name] _, to be relieved was regularly heard at the above 

date and time. Appearing as attorneys were: __[Ust names of defense 
attorney, prosecutor, and any co-counsel] _. 


ms ORDERED that: 


1- _ _[A/ame of outgoing attorney] be relieved as attorney for defen¬ 
dant. 


2._ [State any additional orders, e.g., allowing defendant to proceed 

in pro per, or appointing new defense counsef]__. 

Date: _ _ [Signature of Judge] 

_ [Typed name] _ 

Judge of the Superior Court 

Comment: An attorney seeking to withdraw as counsel for a defendant 
may not do so without permission of the court. Defense counsel seeking to 
withdraw from a case must take reasonable steps to avoid prejudicing the 
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defendant’s rights, including giving notice to the client, allowing time for 
the employment of other counsel, and delivering papers and property to 
the client or the new attorney. Cal Rules of Prof Cond 3-700(A)(2), (D). 
(Termination of employment will be covered in Rule 1.16, effective 
November 1, 2018.) 

A motion to be relieved as counsel must be served on the defendant (see 
CCP §284(2)), the prosecutor, and co-counsel. Withdrawal is effective 
only when written notice is given to the “adverse party.” CCP §285; People 
V BoMc/iard (1957) 49 C2d 438,441. 

This motion includes a proposed order. If the court grants the motion, 
written copies of the court’s order must be served on the former client and 
other parties in the action. CCP §§284-285; Cal Rules of Ct 3.1362(d)- 
(e). 

If the reason for the request to be relieved is a conflict of interest, and 
the nature of the conflict is not apparent from the circumstances, counsel 
should consider including some general information about the nature of 
the conflict in the declaration accompanying the motion. See Manfredi & 
Levine v Superior Court (1998) 66 CA4th 1128 (trial court’s denial of 
counsel’s motion to be relieved not abuse of discretion when counsel 
refused to answer any questions about nature of conflict and trial court had 
reason to doubt counsel’s good faith). If the trial court wants further infor¬ 
mation about the nature of the conflict, counsel should request a hearing in 
chambers. See 66 CA4th at 1136. Counsel should exercise care to avoid 
disclosing any privileged information. 

When this motion is brought by retained counsel, the procedures for 
discharge, withdrawal, and substitution of counsel are the same in criminal 
proceedings as in civil proceedings. People v Bouchard, supra. See CCP 
§§284-285 (civil and criminal); Cal Rules of Ct 3.1362 (civil). In civil 
cases, the use of forms Notice of Motion and Motion to Be Relieved as 
Counsel—Civil (Judicial Council Form MC-051) and Declaration in Sup¬ 
port of Attorney’s Motion to Be Relieved as Counsel—Civil (Judicial 
Council Form MC-052) is mandatory. Cal Rules of Ct 3.1362(a), (c). A 
supporting memorandum is not required. Cal Rules of Ct 3.1362(b). An 
attorney unfamiliar with the practices in the court in which the motion to 
be relieved is filed should check the local rules and check with the court 
cleric about whether the court expects counsel to use the Judicial Council 
forms in criminal matters. 

The declaration must state in general terms, without compromising the 
confidentiality of the attorney-client relationship, why the declarant is 
making a motion to be relieved instead of filing a substitution of attorneys. 
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See Cal Rules of Ct 3.1362(c). If the notice of motion will be served on the 
client by mail, the declaration must include additional statements concern¬ 
ing the client’s current or last known address. Similarly, if served elec¬ 
tronically, the notice must be accompanied by a declaration stating that the 
electronic service address is the client’s current electronic service address. 
See Cal Rules of Ct 3.1362(d). 

The prosecution must consider the effect of defense counsel’s with¬ 
drawal on the defendant’s and the prosecution’s speedy trial rights and 
may want to oppose the motion if the trial date has already been set, par¬ 
ticularly if no conflict is involved. See People v Murphy (1973) 35 CA3d 
905, 921. The prosecution will probably want to have defense counsel or 
the court obtain a time waiver from the defendant. 

Cross-Reference: See Crim Law §3.24 (retained counsel), §§3.25-3.28 
(q)pointed counsel; Marsden motions), §§3.7-3.11 (defendant’s right to 
self-representation). 
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Arrest and Bench Warrants; 
Summons; Subpoenas 

I. OVERVIEW 

A. Order to Attend Court or Provide Documents: 
Subpoena/Subpoena Duces Tecum (Criminal and Juvenile) 
(Judicial Council Form CR-125/JV-525) §4.1 

B. Motion to Quash Subpoena (Duces Tecum) §4.2 
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I. OVERVIEW 

§4.1 A. Order to Attend Court or Provide 

Documents: Subpoena/Subpoena Duces 
Tecum (Criminal and Juvenile) (Judicial 
Council Form CR-125/JV-525) 


CR^12S/JV*S25 


.“T , v; 1^, i i ^ni,' i w a k. «s«. 

C-My 

-F> =r HC 'i- ■ ■> 


A1 f-r , '"AS *fr 




SUPIRIOR COURT OF CALIFORNIA. COUNTY OF 

o ^ M ' . 


W/Jt.r-.-.f K:. 




CASE NAME: 


ORDER TO ATTEND COURT OR PROVIDE OOCUMBiTS: 


Subpoen^Subpoena Duces Tecum 



You muss attend court or provide to the court die documente listed below. Followthe orders checked in iiem 2 bdcw. If you do net 
the judge can fine send you or issue a warrant Ite your arrest. 

1. To: [name or bis^ness) 


2. Yog must follow the ccurt order(s) checked below 
3. r l Atter^dthehesring. 

b. Attend the hearing arid bring allJtems checked in c. betow. 

c. I.j Provide a copy of these terns to the coat (Do not use this form to obtain Juvenile Cou rt reot^ds): 

( 1 )- 

( 2 )_ 

m . ......... 

di if this box is (decked, provide a// items listed on the attached sheet /abeAsd ‘Piovide These items." 

d. LZH If someone else is responsible for maintaining the items checked in c. above, that person {the Custodier? of Records) must 

also attend the hearing 

e. r~1 It this boK ® checked and you deliver all itenns listed above to the cjourt wlthtrt 5 days Of service cf this order, ymi do 

not have to aliend court if you follow the instructions in rtem 5. 

Court Hearing Date; The court hearing will tie at fnarne andeoWress of cowjf) 

Date: _ Time:_ 

Dept; _ Rm.:_ _ 

Call the person listed in ilem 4 be1ov>v to make sure the hearing date has not changed. If you cannot go to court on this date, you 
must get permission from the person in item 4 You may be entitled to witness fees, msleege or boti, in the drscrehon of the 
court Ask the person in item 4 after your appearance 
4, The person who has required you to attend court or provide documerrtsis 

Msme _ Phone No _ 

Address_ 

Number, Street, Apt No 


City State Zip 

Date:_ Signature ^_ 

Name and THSe 




ORDER TO ATTEND COURT OR PROVSJEDDCUMBITS: (iFR 

SubpoenalSubjpoena Duces Tecum 
(Criminal and Juvenile) 
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58. Rjtalittemsc^edcedinitsmZcamtyouromr^^ietedOes/'afal^ofCuj^iDdleaAcfAsoQn^fonnninanenv^ope. (Youcanashite 
paisonm item 4 whereto set this farni.) A!tt3^a«^of{^et<^tl^<mtertDtheenve{:^. 

b. Put the etivE^ope inside another et»d^. Then, at^ehaeopy of 1 of^fomitotheou^envefo|i«orwritethte 
Enfofmshon on die envelBjie; 


(1) Case name 

(2) 

(3) Your name 

(4) Hearins date. time, and depattrnent 

Cv Seal and fraatr^enveK^ to the listed in dU (lem3or£ID Theemata^£^^dieo30on«t 

pdSdl . You mu^ mail d«sedocuffl«R^ to the ^urtwidtin five days of of this Older, 

d If you are the Custodian of Reoonfe. you mt^ also maif ^ p^son in item 4 a copy of your omnpleted of OmMflan 

OO flf^ iff^Udeataayt^ftedloeufymrds. 

—The ^fver fills out the ^^onbetow. — 


Proof of Service of 


1. I persoi^ly served a of this subpoena <mi 

Date:____ Tinw: ____ Cj 8.m. CUp.in, 

of the person served:___ 

M this atMness: 

M^lserv^^parson, lmaii^O!rd^iv«redac(^ofd^Proof<dSe{VEeetoihepms(U)ini!9m4mt^d3£a>:_ 

lUtei»£hom fc%/' . .. . ..... 

2. iiie«w«fetboJt^iBr^nwMonftfete;, __ amfwasratabje^^nmfja^i^efpersmd 

___ sihm (miml^r aSm^SI _at^n^ be^iu^: 

ad The person is rust kno«!m at diiseddrc^. 

b. r ~ 1 Tt% ^ison imived and the forw^ding addre^ »knmm. 

c, Cl'J TIik© is no aidt aiMtess. 

d CZD Theadfre^istnadifferemominty. 

©dJ lvi«snotabletos»vebydiehMring^ 

I CZ] _ ■ ________ 

3. Servesnafne: Phorngna. 

4. Tt^ server fc^edt one) 

®-d isar^j^redf^asa^^ft^. d.CZI'««hsfetaregisfefedpRK^server. 

h r._,,.,; isTOtaf^i^edpfSwesssenref. © CD ^atenipt®fomf^^tia8onui«f^Biffiin®sandPrefes^or^C«te 
d Ci3 ^a^terifl.marsha!. oromstsdjte. section 22350(b). 

5- ^ver^^^e^ ....... 

9 server is a f^lstarsi process ^tver. 

County d ____________ R^isbsficn no.: __ _ . . . 

Id^^reun^l^maftyrdperjuryurH^thelawsoftheSt^ ofCafilomiadtatlamat^st 13 years otdartd not invoh^ in this ct@e 
8fKf the infbmiahon above is true and cone^ 


Date: ___ 

► ' ■ ... ► 


fVPf <2» PmUTNAMS OP SfPWBR 






OfWER TO ATTEKO raURT OR PROVIDE OOCUNENTS: 
Sub^enal&il^oeRa Oitoes Tecum 
(Criminal and JuvonUa) 


Pt^sera 


Comment: Use of this Judicial Council form is mandatory. Cal Rules of 
Ct 1.31. It may be used as either a subpoena for a witness or as a subpoena 
duces tecum for production of documents. When used as a subpoena duces 
tecum, check the appropriate box under item 2, list the items requested, 
and, if necessary, attach an affidavit describing the records to be produced. 
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Personal service of a subpoena is not required. The subpoena may also 
be sent by mail or messenger, but in this case, service is not complete until 
the witness acknowledges receipt by telephone, mail, over the Internet by 
e-mail or completion of the sender’s online form, or in person, and identi¬ 
fies himself or herself by reference to his or her date of birth and his or her 
driver’s license number or DMV identification card number. See Pen C 
§1328d. A subpoena should be served in time to permit the witness a rea¬ 
sonable time for preparation and travel. CCP §1987(a). 

A subpoena may not be filed unless it is relevant to the determination of 
an issue in a law and motion proceeding or other hearing, or the judge 
orders it filed for good cause. Cal Rules of Q 3.250(a). Counsel must keep 
copies of the subpoena and the return of service as part of the record in the 
case; if served electronically, proof of service must meet the requirements 
in Cal Rules of Ct 2.25 l(j). Cal Rules of Ct 3.250(b). 

Cross-Reference: On subpoenas in criminal cases, see Pen C §§1326- 
1332. For discussion of subpoenas, see California Criminal Law Proce¬ 
dure and Practice §§4.28-4.36 (Cal CEB). 

§4.2 B. Motion to Quash Subpoena (Duces Tecum) 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. For 
discussion, see §§1.4-1.10. See sample first page in §1.12.] 

TO THE ABOVE-ENTITLED COURT, AND TO _JTHE DISTRICT ATTOR¬ 
NEY OF _ COUNTY, STATE OF CALIFORNIA/THE DEFENDANT, 

AND DEFENSE COUNSEL] _: 

PLEASE TAKE NOTICE that on_ [date] _, In Department_ [num¬ 
ber] _at _Jtime] _ , or as soon thereafter as the matter may be 

heard, [name of party who is being subpoenaed, or whose records are 

being subpoenaed] _will move the Court for an order 

(a) Quashing the subpoena_ [duces tecum] _served on 

_[name]_ on [give date of servicel _ ; and 

(b) Awarding reasonable attorney fees and expenses incurred in 
making this motion. 

The motion to quash is made under Code of Civil Procedure sec¬ 
tion 1987.1 on the ground that the subpoena __[c/uces tecum] _is 

invalid and defective in that_ [state basis for motion to quash, e.g.,ser- 
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vice not timely, insufficient description, privilege, discovery should be pur¬ 
sued under Pen C §§1054-1054.7] _. 

The motion for reasonable attorney fees and expenses is made 
under Code of Civil Procedure section 1987.2(a) on the ground that 
the motion to quash was opposed in bad faith or without substantial 
justification or that one or more of the subpoena’s requirements was 
oppressive. 

This motion will be based on the attached supporting memoran¬ 
dum, all papers filed and records in this action,_ [the attached decla- 

ration(s), the attached exhibit(s)] _, evidence taken at the hearing on 

this motion, and argument at that hearing. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_[name of 

defendant] _ 

[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 

THIS COURT HAS AUTHORITY TO QUASH THIS 
SUBPOENA DUCES TECUM 

The trial court may make an order quashing a subpoena duces 
tecum on a showing of good cause for nonproduction. (Code of Civil 

Procedure section 1987.1.)_ [Make such arguments as apply to your 

case, e.g., subpoena not served within required time frame, materials to 
be brought not specified, privilege. Give each argument its own head¬ 
ing-]— 

THIS COURT HAS AUTHORITY TO AWARD REASONABLE 
ATTORNEY FEES AND EXPENSES 

The trial court in its discretion may award the amount of reason¬ 
able expenses, including attorney fees, incurred in making or oppos- 
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ing the motion to quash if the motion was made or opposed in bad 
faith or without substantiai justification or one or more of the sub¬ 
poena’s requirements was oppressive. (Code of Civii Procedure sec¬ 
tion 1987.2(a).)_ [Make applicable arguments.] _ 

CONCLUSION 

For these reasons, the Court should quash the subpoena duces 

tecum issued on_ [date]__ to_ [name] _by the_ [prosecution/ 

defense] _. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public office] _ 

Attorney for_ [name of 

defendant] _ 

[Each declaration attached to a motion should start on a new 
page. Caption is unnecessary if attached to papers with 
caption and first-page caption includes all parts of motion. 

See §1.9; Crim Law §18.5.] 

DECLARATION OF_ [NAME]__ IN SUPPORT OF MOTION 

TO QUASH 


1. _ [name] _, declare: 

1.1 am_ [e.g., the attorney for the defendant] _in this action. 

2. On_ [date] _,_[name]_caused a subpoena_ [duces 

tecum] _to be served on_[name of witness served] _, requiring 

_ [him/her] to appear at the trial of this matter in Department 

_[number] located at [address]_, at [time] _, on 

_[date]_, and to produce the documents and things described 

therein. A copy of the subpoena_[duces tecum] _is attached to 

this declaration as Exhibit_ [number or letter; see §1.25]_ , and incor¬ 

porated herein by reference. 

3. _ _[Give facts showing grounds for motion to quash, e.g., service not 

timely, insufficient description, privilege, discovery should be sought 
instead under Pen C §§1054-1054.7] _. 
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4. _ [If attorney fees are being claimed, give facts showing that oppo¬ 

sition to motion will be in bad faith or without substantial justification, or 
that one or more of the subpoena’s requirements was oppressive] _. 

5. For these reasons, I ask that the Court issue its order quashing 

the subpoena_ [ofuces tecum] _ and _ [awarding reasonable attor¬ 
ney fees incurred in making this motion] _. 

6. i have incurred the following expenses in making this motion: 

_ [List expenses] _. 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

Date: _ _ [Signature of declarant] _ 

_ [Typed name] _ 

_ [Title of declarant if in public 

office] _ 

Comment'. A motion to quash a subpoena is usually made by the wit¬ 
ness on whom the subpoena was served or, in the case of a subpoena duces 
tecum, by the subject of the records sought. 

Cross-Reference: For discussion of moving to quash a subpoena, see 
Crim Law §§4.32-4.34. 
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Release Procedures 


I. OVERVIEW 

A. Motion to Increase Bail §5.1 

B. Motion to Set or Reduce Bail §5.2 

C. Motion to Examine Source of Bail §5.3 


I. OVERVIEW 

§5.1 A. Motion to increase Bail 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURTJHE DEFENDANT, AND DEFENSE 
COUNSEL: 

PLEASE TAKE NOTICE that, on_ [date] _, at_ [time] _ , in 

Department_ [number] _of the above-entitled court, or as soon 

thereafter as the matter may be heard, the People will move the Court 
for an order increasing the bail from the present amount o1 __ldollar 
amounf] _to the increased amount of __[dollar amount] _. 

This motion wiii be based on the attached supporting memoran¬ 
dum and deciaration,_ [list any other attached documents, e.g., a 

police report or pages from the preliminary hearing transcript] _, aii 

court documents in this case, and evidence and argument presented 
at the hearing on this motion. 

Date:_ Respectfuiiy submitted, 

__lName of District Attomey]__ 
District Attorney 

_ [Signature of deputy district 

attorney] 

_[^peof name] _ 

Deputy District Attorney 
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[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
Califomia Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 

Public safety is the primary factor for the court to consider in set¬ 
ting bail. (Cal Const art I, §12; Pen C §1275; Gray v Superior Court 
(2005) 125 CA4th 629,642.) Other factors to consider include the fol¬ 
lowing (Cal Const art I, §12; Pen C §1275): 

1. The protection of the public; 

2. The seriousness of the offense charged; 

3. The previous criminal record of the defendant; and 

4. The probability of defendant appearing. 

These factors are not exclusive. In re Alberto (2002) 102 CA4th 421, 
430. 


_ [Integrate facts of case and your bail request into above and other 

relevant law] _ 


Date:_ Respectfully submitted, 

_ [Name of District Attomey]_ _ 

District Attorney 
[Signature of deputy district 
attorney] 

__lTyped name] _ 

Deputy District Attorney 

[Each declaration should start on a new page. Caption is 
unnecessary if attached to papers with caption and first-page 
caption includes all parts of motion. See §1.9; Crim Law 
§18.5.] 
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DECLARATION IN SUPPORT OF MOTION TO INCREASE 
BAIL IN CASE NO._ 

1.1,_ [name] _, am a deputy district attorney for the County of 

_and am presently assigned to the case of People v [name 

of defendant] _, Case No._. 

2.1 declare on Information and belief that the following facts are 
true. Each statement of fact is based on_ [state what, e.g., the prelimi¬ 

nary hearing transcript, the pleadings, interviews with ffie investigating 
officer, interviews with civilian witnesses in the case, and the police 
reports in this case]_. 

3._ [Set forth in this and subsequent numbered paragraphs the facts 

relevant to dte motion] _. 

I declare under penalty of perjury under the laws of the State of 
Califomia that the foregoing is true and correct. 

Date:_ Respectfully submitted, 

_ [Name of District Attomey]__ 

District Attorney 

_ [Signature of deputy district 

attorney] 

_ [Typed name] _ 

Deputy District Attorney 

Comment. Each county is required to have a bail schedule listing bail¬ 
able felony offenses and the amount of bail the judges have determined to 
be applicable to each listed offense. Pen C §1269b. The trial court has dis¬ 
cretion to set a different bail, but a departure from the bail schedule must 
be supported by a finding of “unusual circumstances” and the judge must 
identify those circumstances on the record. In re Alberto (2002) 102 
CA4th 421,425 n3; In re Christie (2001) 92 CA4th 1105. 

In a typical felony case, bail is set or denied at the arraignment. This 
motion is ordinarily filed after bail has been set. Because it requests the 
court to revisit an issue it has already decided, it should be supported by 
new facts or evidence that was unavailable at the arraignment. Alberto, 102 
CA4that430. 

Cross-Reference: For discussion of release on bail, see Crim Law 
§§5.23-5.39. 
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§5.2 B. Motion to Set or Reduce Bail 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that, on __[date] _, at_ [time]__, in 

Department_ [number] _of the above-entitled court, or as soon 

thereafter as the matter may be heard, the defendant,_ [name] _, 

will move the Court for an order reducing the bail from the present 

amount of_ [dollar amount] _to the reduced amount of_ [dollar 

amount] _. 

This motion will be based on the attached supporting memoran¬ 
dum _ [and declaration(s)] _, the attached declaration of the defen¬ 

dant, all court documents in this case, and evidence and argument 
presented at the hearing on this motion. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

[7776 supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 

Article I, §12, of the California Constitution states that the court 
shall set bail unless an exception applies. The exceptions in the Con¬ 
stitution are for (a) capital cases; (b) “[f]elony offenses involving acts 
of violence on another person, or felony sexual assault offenses on 
another person, when the facts are evident or the presumption great 
and the court finds based on clear and convincing evidence that 
there is a substantial likelihood the person’s release would result in 
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great bodily harm to others”; and (c)“[f]eiony offenses when the fects 
are evident or the presumption great and the court finds based on 
clear and convincing evidence that the person has threatened 
another with great bodily harm and that there is a substantial likeli¬ 
hood that the person would carry out the threat if released.” (See In re 
White (review granted May 24,2018, S248125; superseded opinion at 
21 CASth 18).) The phrase “the facts are evident or the presumption 
great” means the evidence in the record would be sufficient to sus¬ 
tain a conviction. {In re Nordin (1983) 143 CA3d 538,543.) When the 
court does set bail, article I, §12 provides that, in fixing the amount of 
bail, the court may not require bail that is “excessive.” The primary 
consideration in setting bail is public safety. (Pen. Code §1275, subd. 
(a).) The court must take into consideration the seriousness of the 
o^nse charged, the defendant’s previous criminal record, and the 
probability of the defendant’s appearing at the trial or hearing of the 
case. (Pen. Code §1275, subd. (a).) 

If the court is not permitted to deny bail, due process (US Const 
amend XIV; Cal Const art I, §15) requires the court to release the 
defendant on his or her own recognizance, unless the court “finds 
either that the defendant has the financial ability but failed to pay the 
amount of bail the court finds reasonably necessary to ensure his or 
her app^rance at future court proceedings; or that the defendant is 
unable to pay that amount and no less restrictive conditions of 
release would be sufficient to reasonably assure such appearance; or 
that no less restrictive nonfinancial conditions of release would be 
sufficient to protect the victim and the community.” {In re Humphrey 
(review granted May 24, 2018, S247278; superseded opinion at 19 
CA5th 1006).) 


[Add If applicable] 

Although the defendant’s bail is now set at the amount listed in the 
bail schedule maintained pursuant to Penal Code section 1275, sub¬ 
division (c), the trial court has discretion to reduce the defendant’s 
bail under unusual circumstances. (Pen. Code §1275, subd. (c); In re 
Alberto (2002) 102 CA4th 421,430.) Such circumstances exist in this 
case. _J[Explain the unusual circumstances that authorize the court to 
reduce defendant’s bail below the amount listed in the bail schedule.] _ 

[Continue] 

_ [Specify why bail should be set or the current bail is excessive and 

why it is appropriate to release the defendant on his or her own recogni¬ 
zance or at an amount requested under the considerations mandated by 
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the applicable law cited above, with reference to supporting declare- 
tion(s) (e.g., by attorney and defendant) if applicable]_ 

Date:_ Respectfully submitted, 

_ [Signature of attomey]_ 

_ [Typed name] _ 

_ [Titie if in public defender 

office] _ 

Attorney for _ _[na/ne of 
defendant] _ 

[Each declaration attached to a motion should start on a new 
page. Caption is unnecessary if attached to papers with 
caption and first-page caption includes all parts of motion. 

See §1.9; Crim Law §18.5.] 

DECLARATION IN SUPPORT OF MOTION TO REDUCE 
BAIL INCASE NO._ 

1.1,_ [name] _, am ttie defendant in the case of People v_ [name 

of defendant] _, Case No._. 

2.1 declare that the following facts are true. 

3. ^[Sef forth in ttiis and subsequent numbered paragraphs the facts 

relevant to the motion, e.g., length of residence in community, stable fam¬ 
ily situation, steady employment, lack of prior record]_ _. 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

Date:_ Respectfully submitted, 

_ [Signature] _ 

_ [Typed name] _ 

Defendant 

Comment. It is essential to present facts that were unavailable when 
bail was originally set. In re Alberto (2002) 102 CA4th 421,430. 

Cross-Reference: On the factors relevant to the amount of bail, see 
Crim Law §§5.30-5.32. 
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§5.3 C. Motion to Examine Source of Bail 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, THE DEFENDANT, AND DEFENSE 
COUNSEL: 

The People allege and assert that all or some portion of any con¬ 
sideration, pledge, security, deposit, or indemnification that has been 
or wiil be paid, given, made, or promised to obtain baii for the above- 
named defendant and prisoner has been feioniously obtained and 
therefore, pursuant to Penai Code section 1275.1, cannot be used for 
the purpose of baii. 

This motion is based on the accompanying declaration(s) of prob- 
abie cause, ali court documents in this case, any testimony taken 
pursuant hereto, and any other document(s) attached to this motion. 

WHEREFORE, the Peopie request an order prohibiting the accep¬ 
tance of any baii proffered on behaif of this defendant and prisoner 

and prohibiting_ [his/her] _reiease on baii unless and until a full 

hearing is conducted pursuant to Penal Code section 1275.1 and at 
such hearing the defendant establishes by a preponderance of the 
evidence that no part of the moneys and goods proffered to obtain 
bail was feloniously obtained. 
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Date:_ Respectfully submitted, 

_ [Name of District Attorney] _ 

District Attorney 

_ [Signature of deputy district 

attorney] _ 

_ [Typed name] _ 

Deputy District Attorney 

[The supporting memorandum shouid start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption inciudes aii parts of motion. See §1.9; 
Caiifomia Criminai Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 

Penal Code section 1275.1, in relevant part, reads as follows: 

Bail ... shall not be accepted unless a judge or magistrate 
finds that no portion of the consideration, pledge, security, 
deposit, or indemnification paid, given, made, or promised for its 
execution was feloniously obtained. 

U.S. V Nebbia (2d Cir 1966) 357 F2d 303,324, holds: 

[T]he mere deposit of cash bail is not sufficient to deprive the 
court of the right to inquire into other factors which might bear on 
the question of the adequacy of the bail. 

U.S. V Melville (SD NY 1970) 309 F Supp 824,826, holds: 

[T]he function of bail is not to purchase freedom for the defen¬ 
dant but to provide assurance of his reappearance after release 
on bail; a guarantee of the obligation of the defendant to 
appear.... For this purpose it becomes appropriate to identify the 
sources of bail and ascertain their purpose and satisfy the Court 
that there is a moral assurance for reappearance to be gained by 
acceptance of the funds emanating from such sources. 

See also U.S. v Ellis Demarchena (SD Cal 1971) 330 F Supp 1223, 
1271, and U.S. v Perrone (SD Fla 1976) 413 F Supp 861, both of which 
hold that It Is the right and duty of a court to inquire into sources of 
bail and premiums and collateral for bail to see that the money is 
coming from a legitimate source and will actually serve to ensure the 
defendant’s reappearance, not merely to purchase his or her free¬ 
dom. 
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_ [Name of District Attorney] _ 

District Attorney 

_ [Signature of deputy district 

attorney] _ 

_ [Typed name] _ 

Deputy District Attorney 

[Each declaration attached to a motion should start on a new 
page. Caption is unnecessary if attached to papers with 
caption and first-page caption includes all parts of motion. 

See §1.9; Crim Law §18.5.] 

DECLARATiON OF PROBABLE CAUSE iN SUPPORT OF 
MOTION TO EXAMINE SOURCE OF BAIL IN 
CASE NO._ 

I,_ [name] _, declare as follows: 

1. That I am a [police officer/deputy district attorney] _. 

2. That I am assigned to this matter. 

3. That_[sfafe facts justifying belief that all or some portion of any 

money or consideration proffered for bail has been feloniously 
obtained] _. 

WHEREFORE, it is my beiief that ali or some portion of any consid¬ 
eration, piedge, security, deposit, or indemnification that has been or 
wiii be paid, given, made, or promised to obtain baii for this prisoner 
has been feloniously obtained and, pursuant to Penai Code section 
1275.1, cannot be accepted for bail purposes. 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

Date:_ _ [Signature of declarant] _ 

_ [Typed name] _ 

_ [Job title of declarant] _ 

[A proposed order should begin on a new page. See, e.g., 

Los Angeles Ct R 8.6(b) (proposed order must be separate 
document). Even if filed as part of the motion, it should have a 
separate caption. For further discussion, see Comment, 

§18.5.] 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF_ 


PEOPLE OF THE STATE OF 
CALIFORNIA, 

Plaintiff, 

vs 

_ [Name(s)] _, 

Defendant(s) 


Dept._ [number] _ 

No._ [case number] _ 

[PROPOSED] ORDER 
PROHIBITING ACCEPTANCE 
OF PROFFERED BAIL 


TO_ [NAME OF LAW ENFORCEMENT OFFICER] _, OR ANY OTHER 

LAW ENFORCEMENT AGENCY HAVING CUSTODY OF DEFENDANT- 
PRISONER, __[A/A/W£]_^ BOOKING # __[NUMBER]__: 


GOOD CAUSE HAVING BEEN SHOWN, IT IS ORDERED that, in the 
event bail Is proffered for the above-described defendant-prisoner, 
such ball shall not be accepted for this defendant-prisoner nor shall 
this defendant-prisoner be released from custody unless and until 
this Court or any other competent court has conducted a hearing 
pursuant to Penal Code section 1275.1 and has Issued an order 
requiring the acceptance of ball and the release of the defendant- 
prisoner. 


Date:_ _ [Signature of Judge] _ 

_ [Typed name] _ 

Judge of the Superior Court 

Comment: The trial court cannot accept a bail bond if any portion of it 
was feloniously obtained. Pen C §1275.1; People v Indiana Lumbermens 
Mut. Ins. Co. (2011) 192 CA4th 929, 936. See, e.g., People v Pollard 
(2001) 90 CA4th 483. If there is reason to believe that the funds the defen¬ 
dant will use to post bail come from an illicit source, the prosecutor may 
move to examine the source of bail. This motion could be combined with 
a motion to increase bail. 

Cross-Reference: For discussion of an inquiry into the source of bail 
money, see Crim Law §5.33. 
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Arraignment 


I. OVERVIEW 

A. Waiver of Defendant’s Personal Appearance (Felonies) §6.1 

B. Waiver of Personal Appearance (Sentencing) §6.2 

C. Misdemeanor Guilty Plea in Absentia §6.3 

I. OVERVIEW 

§6.1 A. Waiver of Defendant’s Personal 

Appearance (Felonies) 

[The first page of every paper filed in court must begin with a 
caption, in die format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4^1.10.] 

TO THE ABOVE-ENTITLED COURT: 

The defendant,_ [name] _, having been advised of_ Xhis/her]__ 

right to be present at all stages of the proceedings, including, but not 
limited to, presentation of and arguments on questions of feet and 
law, and to be confronted by and to cross-examine all witnesses, 
hereby waives the right to be present at the hearing of any motion or 
other proceeding in this cause. Examples of hearings concerning 
which the defendant waives the right to be present include when the 
case is set for trial, when a continuance is ordered, when a motion to 
set aside the indictment or information pursuant to the provisions of 
Penal Code section 995 and following is heard, when a motion for 
reduction of bail or for a personal recognizance release is heard, and 
when a motion to reduce sentence is heard. 

The undersigned defendant hereby requests the Court to proceed 
during every absence of the defendant that the Court may permit pur¬ 
suant to this waiver, and hereby agrees that _Jhis/her]__ interest is 

represented at all times by the presence of_[/i/s//7erl__ attorney the 

same as if the defendant were personally present in court, and far¬ 


ms 
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ther agrees that notice to defendant’s attorney that defendant’s pres¬ 
ence in court on a particular day at a particular time is required is 
notice to the defendant of the requirement of defendant’s appearance 
at that time and place. 

Date:_ [Signature of defendant] _ 

_ [Typed name] _ 

_ [Address]__ 


Approved: 

Date:_ _ [Signature of attorney] 

_ {Typed name] _ 

Comment. This form contains the reconunended language of Pen C 
§977(b), with the addition of examples of specific hearings covered by the 
§977(b) waiver. The court must give the defendant permission to take 
advantage of Pen C §977. The form must be signed by the defendant in 
open court and approved by defense counsel, and it must be filed with the 
court. Pen C §977(b). 

Misdemeanor defendants ordinarily may appear through counsel and do 
not need to sign a waiver. See Pen C §977(a). A local rale requiring mis¬ 
demeanor defendants to appear at readiness and settlement conferences 
pursuant to a blanket court policy violated the statute. Bracher v Superior 
Court (2012) 205 CA4th 1445,1458. 

Cross-Reference: For further discussion of §977(b) waivers, see Cali¬ 
fornia Criminal Law Procedure and Practice §§6.5, 35.12-35.14 (Cal 
CEB). 

§6.2 B. Waiver of Personal Appearance 
(Sentencing) 

[The first page of every paper fiied in court must begin with a 
caption, in the format prescribed by Cai Ruies of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

DEFENDANT’S WAIVER OF_ [HIS/HER]__ PERSONAL 

PRESENCE IN COURT 

The undersigned defendant, knowing that it is _Jhis/her] _right 

to be personally present at every stage of the proceedings against 
_ [him/her]__, hereby gives up the right to be personally present in 
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court or chambers at the hearing on sentencing in_ [his/her] _ 

case, or when a motion to reduce sentence may be heard, or when 
questions of law are presented to be argued or considered by the 
court. The undersigned defendant requests the court to proceed in 

_ [his/her] _absence as the court may decide pursuant to this 

waiver, and defendant agrees that_ [his/her] _interests will be rep¬ 
resented at all times by the presence of_ [his/her] _attorney as if 

the defendant were personally present in court. This waiver is made 
pursuant to section 1193(a) of the Penal Code, which provides, in rel¬ 
evant part: 

If the conviction is for a felony, the defendant shall be person¬ 
ally present when judgment Is pronounced against him or her, 
unless the defendant, in open court and on the record, or in a 
notarized writing, requests that judgment be pronounced against 
him or her in his or her absence, and that he or she be repre¬ 
sented by an attorney when judgment is pronounced, and the 
court approves his or her absence during the pronouncement of 
judgment, or unless, after the exercise of reasonable diligence to 
procure the presence of the defendant, the court shail find that it 
wiil be in the interest of justice that judgment be pronounced in 
his or her absence.... 


Date:_ _ [Signature of defendant] _ 

_ [Typed name] _ 

_ [Address] _ 

Date: _ _ [Signature of attorney] _ 

_ [Typed name] _ 

Attorney for _ [name of 

defendant] _ 

Date: _ _ [Signature of attorney] _ 

_ [Typed name] _ 

Witness 

Comment: This form contains the exact language of Pen C §1193(a). 
The defendant should not waive his or her presence at sentencing and pro¬ 
nouncement of judgment unless there is a good reason for the waiver. For 
example, a defendant facing separate charges in another county or jurisdic¬ 
tion and anticipating that those charges will result in a prison sentence 
might prefer to postpone pronouncement of judgment and sentencing in 
the case at hand until after the other proceeding if there is an agreement for 
a concurrent sentence when the case returns. In this situation, the defen- 
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dant might prefer not to be returned from prison for the sentencing hear¬ 
ing. The defendant should not waive his or her presence at sentencing if 
there are sentencing issues to be litigated. 

Because the pronouncement of judgment is a critical phase of the pros¬ 
ecution, a separate waiver should be used. 

Cross-Reference: See California Criminal Law Procedure and Practice 
§§6.5, 35.13 (Cal CEB). 

§6.3 C. Misdemeanor Guilty Plea in Absentia 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

GUILTY PLEA IN ABSENTIA 

I,_ [name of defendant] _, the defendant in this case, deciare: 

1. i know that i am charged with driving in vioiation of_ [e.g., sec¬ 
tion 14601.1 of the Vehicle Code]_; 

2. By signing this affidavit, i am pieading guiity to a iesser charge 

of a vioiation of_ [e.g., section 12500 of the Vehicle Code]_; 

3.1 personally initialed and signed the attached waiver of rights; 

4.1 enter this plea freely and voluntarily without either threat or 

coercion or promise of benefit or reward, except that my lawyer has 
told me that my sentence will be_ [e.g., a fine of $211, plus $35 admin¬ 
istrative fee for paying by Instilments through Central Collections] _. 

5.1 hereby plead guilty to a violation of_ [e.g., section 12500 of the 

Vehicle Code, driving without having a license in possession] _. 

I declare under penalty of perjury that the above facts are true. 

Date:_ [Signature of defendant] _ 

_ ITyped name] _ 

_ [Address]__ 

Comment: This form might be used for an out-of-county (or state) 
defendant who is pleading guilty to a misdemeanor, if the agreed-on dis¬ 
position results in no jail time. 
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Pleadings; Joinder and 
Severance 

I. OVERVIEW 

A. Demurrer §7.1 

B. Opposition to Demurrer §7.2 

C. Motion to Sever Counts §7.3 

D. Opposition to Motion to Sever Counts §7.4 

E. Motion to Sever Codefendants §7.5 

F. Opposition to Motion to Sever Codefendants §7.6 


I. OVERVIEW 

§71 A. Demurrer 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF___COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that on __idate]_, in Department_ [num¬ 
ber] _at_ [time], _, or as soon thereafter as the matter may be 

heard, the defendant,_ [name] _, will move that the Court dismiss 

_ Jspecify whether entire charging document or particular named counts 

and/or enhancements are challenged] _under Penal Code section 

1004 _ [specify applicable subdivision] _on the_ [ground/ 

grounds] that __[spec/fy applicable ground(s)] .This demurrer will 

be based on the attached supporting memorandum, on the charging 
document in this case, and on such argument as may be made at the 
hearing on this demurrer. 
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Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

[7776 supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 

[The following argument is made only if a plea of not guilty 
has already been entered.] 

THE COURT HAS THE POWER TO RULE ON A 
DEMURRER EVEN AFTER A PLEA HAS BEEN ENTERED 

The Court has the authority to allow the defendant to demur to the 
charges even though a plea has been entered. (Penal Code section 

1003.)_ [Give any facts about the case that argue in favor of permitting 

the plea to be withdrawn and a demurrer made, e.g., that the defendant 
entered a plea without counsel, or with different counsel.] _ 

[The main issues raised by demurrer are set out below; 
choose the one(s) applicable to your case.] 

THE COURT HAS NO JURiSDiCTiON OVER THE OFFENSE 
CHARGED iNTHAT IT ALLEGES THAT THE OFFENSE WAS 
COMMITTED ON A DATE BEYOND THE STATUTE OF 
LIMITATIONS 

Ordinarily, a prosecution is barred once the period of time given in 
the appropriate statute of iimitations has run. (Penal Code sections 

799-805.) Violation of __[spec/^sfatote of crime chargecf] is subject 

to a _ Jspecify number of years of statute of limitations for that crime] _ 

year statute of iimitations. The charging document in this action 
alleges that the crime occurred on [date] .The date that the pros¬ 
ecution of this case is considered to have begun for purposes of the 

statute of limitations is_ [insert date; see Pen C §804 and discussion 

in Grim Law §19.14]_._ [Number of years] _have passed between 

the date the aiieged crime occurred and_ [specify event that triggered 
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prosecution for purposes of the statute of limitations] _.The prosecution 

of the charged offense therefore did not begin within the statute of 
iimitations period. 

THE PROSECUTiON DID NOT ALLEGE ANY FACTS THAT 
WOULD EXEMPT THIS CASE FROM THE BAR OFTHE 
STATUTE OF UMITATIONS 

Although the statute of limitations for a particular offense gener¬ 
ally starts to run from the date of the commission of the offense, for 
certain offenses, the period starts to run from “discovery of an 
offense.” (Penal Code section 803(c).) 

The phrase “discovery of an offense” is not defined in section 
803(c), nor does the law designate the specific person who qualifies 
as a discoverer. The statute does not set forth any pleading require¬ 
ments. 

Case law has provided guidance for the courts and for prosecutors 
in this regard. In People v Zamora (1976) 18 C3d 538, the California 
Supreme Court imposed the following requirements on criminal 
pleadings: 

We do not believe that technical rules of pleading in criminal 
cases will be resurrected by requiring that the following facts be 
alleged in an accusatory pleading which seeks to avoid the bar of 
the statute of limitations by pleading the “discovery” provision of 
[former] section 800: (1) the date on which the offense was “dis¬ 
covered”; (2) how and by whom the offense was “discovered”; (3) 
lack of knowledge, both actual and constructive, prior to the date 
of “discovery”; (4) the reason why the offense was not “discov¬ 
ered” earlier. 

18 C3d at 565 n26. See also People v Lopez (1997) 52 CA4th 233,245. 

These “facts” (not just a statement worded in conclusionary lan¬ 
guage) are required to be pleaded in felony cases even before the 
preliminary hearing. As the Zamora court stated: 

[l]n order to hold a defendant over for trial the People carry the 
burden of producing evidence (either before the grand jury or at 
the preliminary hearing) which demonstrates that there is prob¬ 
able cause to believe that the prosecution is not barred by the 
statute of limitations. [Citation omitted.] We believe that the com- 
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mining magistrate or the trial court will be aided in making the 
probable cause determination by specific pleading on the limita¬ 
tion issue. 

18 C3d at 565. 

In the present case, the accusatory pleading fails to set forth any 
facts that would exempt this case from the statute of iimitations bar; 
therefore, the defendant’s demurrer should be sustained. 

THE COURT HAS NO JURISDICTION OVER THE OFFENSE 
CHARGED IN THAT THE ACCUSATORY PLEADING 

ALLEGES THAT THE OFFENSE OCCURRED IN_ 

COUNTY. THIS COUNTY, THEREFORE, DOES NOT HAVE 
JURISDICTION 

The charging document alieges that the offense occurred in 

_County. With iimited exceptions that do not appiy in this 

case (see, e.g., Penai Code section 784.7), a county is without juris¬ 
diction to try an offense not committed within its boundaries. (See 
People V Crise (1990) 224 CA3d Supp 1 (conviction reversed because 
defendant was tried on Heaith and Safety Code section 11550 in 
county unreiated to one where conduct occurred).)_ [Specify rel¬ 

evant law, and apply it to the facts of the case. See Pen C §1004(1); Crim 
Law §7.20.] _ 

THE ACCUSATORY PLEADING FAILS TO GIVE THE 
DEFENDANT ADEQUATE NOTICE OF THE CHARGES 
AGAINST_ [HIM/HER] _ 

Due process under both the federal and state constitutions 
requires that the defendant receive adequate notice of the charges so 
that he or she may have a reasonable opportunity to prepare a 
defense and not be taten by surprise at triai. (See, e.g.. In re Oliver 
(1948) 333 US 257,273,68 S Ct 499; In re Jamil H. (1984) 158 CA3d 556, 
559; Gaylord v Municipal Court (1987) 196 CA3d 1348,1351; Lamadrid 
V Municipal Court (1981) 118 CA3d 786; Sallas v Municipal Court 
(1978) 86 CA3d 737 (decision reversed because compiaint failed to 
specify what regulation minor violated by entering school grounds 

without lawful reason)._ [Specify relevant law, and apply it to the facts 

of the case. Crim Law §7.21.] _ 
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THE ACCUSATORY PLEADING IS UNCERTAIN IN THAT IT 
DOES NOT SUBSTANTIALLY CONFORM TO THE 
PROVISIONS OF PENAL CODE SECTIONS 950 AND 952 

_ [Specify relevant law, and apply it to facts. See Pen C §1004(2); 

People V Hathaway (1972) 27 CA3d 586; People v Jordan (1971) 19 CA3d 
362. See also Crim Law §7.21.] _ 

__[SPECIFY STATUTE]__ IS UNCONSTITUTIONALLY 
VAGUE AND OVERBROAD 

To provide due process under both the state and federal constitu¬ 
tions, a criminal statute must ‘“be definite enough to provide (1) a 
standard of conduct for those whose activities are proscribed and (2) 
a standard for police enforcement and for ascertainment of guilt.’” 
Williams v Garcetti (1993) 5 C4th 561, 567, quoting Walker v Superior 
Court (1988) 47 C3d 112,141. Vague laws may trap the innocent by 
failing to provide fair warning about what conduct is prohibited and 
invite arbitrary and discriminatory enforcement by failing to provide 
explicit standards for those who apply them. Williams v Garcetti, 
supra. See also Grayned v City of Rockford (1972) 408 US 104,108,92 
S Ct 2294._ [Specify relevant law, and apply it to the affected statute.] _ 

THE OFFENSES OF __[SPEC/FY7yPE OF OFFENSE AND 
COUNT NUMBERS]__ARE MISJOINED IN THAT THEY 
WERE NOT CONNECTED TOGETHER IN THEIR 
COMMISSION AND DO NOT CONTAIN COMMON 
ELEMENTS OF SUBSTANTIAL IMPORTANCE 

_ [Specify relevant law, and apply it to the affected statute. Note that it 

is usually difficult to challenge this type of error by demurrer because it is 
usually not clear from the face of the charging document. See Pen C 
§1004(3); Crim Law §7.22. This type of error is usually raised by a sever¬ 
ance motion. See Crim Law §§7.27-742.] _ 

THE ALLEGATION OF_ [SPECIFY STATUTE OR 

COUNT\__ DOES NOT STATE A PUBLIC OFFENSE 

_ [Specify relevant law, and apply it to the allegations in the charging 

document. See Pen C §1004(4); Crim Law §7.23.] _ 
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THE LANGUAGE CHARGING VIOLATION OF_ [SPECIFY 

CHARGE OR COUNT] _CONTAINS MATTER THAT, IF 

TRUE, CONSTITUTES __[LEGAL 
JUSTIFICATION/EXCUSE] _OF THE OFFENSE CHARGED 

_ [Specify relevant law, and apply it to the allegations in the charging 

document. See Pen C §1004(5); Crim Law §724.] _ 

[Continue] 

A DEMURRER IS THE APPROPRIATE WAY OF 
CHALLENGING __[STATE GROUNDS FOR CHALLENGE, 

E.G., ViOLATiON OF STATUTE OF LiMiTATiONS] _ 

_ [Specify authority that aliows the particuiar type of chailenge to the 

charging document to be made by demurrer. See discussion in Crim Law 
§§7.20-7.26.]__ 

A DEMURRER IS A CHALLENGE TO THE JURISDICTION 
OF THE COURT OVER THE OFFENSE CHARGED; THE 
REMEDY FOR LACK OF JURISDICTION IN THIS CASE IS 
DISMISSAL 

When the Court has no jurisdiction over the offense charged, the 
Court is to sustain the demurrer. (Penal Code section 1007.) If the 
Court believes that the prosecution may correct the defect through 
amending the charging document, the Court must permit the pros¬ 
ecution that opportunity. Otherwise, the Court should dismiss the 
charge(s). (Id.)_ [Toil the court why dismissai without giving the pros¬ 
ecution the opportunity to amend is appropriate, if that is the case.]_ 

CONCLUSION 

Defendant respectfully requests that the demurrer be sustained 
and that [specify charges] be dismissed. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

Comment. A demurrer must be in writing and signed by the defendant 
or defense counsel. Pen C §1005. Unless otherwise ordered or specifically 
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provided by law, all pretrial motions (including demurrers), accompanied 
by a supporting memorandum, must be served and filed at least 10 court 
days before hearing date, all papers opposing the motion must be served 
and filed at least 5 court days before the hearing date, and all reply papers 
must be filed at least 2 court days before the hearing date. Proof of service 
of the moving papers must be filed no later than 5 court days before the 
time appointed for hearing. Cal Rules of Ct 4.111 (a). On service and filing, 
see §1.17. 

Cross-Reference: For discussion of demurrer to a charging document, 
see Crim Law §§7.19-7.26. 


§7.2 B. Opposition to Demurrer 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

OPPOSITION MEMORANDUM 

[The main opposition arguments to a demurrer are set out 
below; choose the one(s) applicable to your case, and add 
any others needed to oppose the motion.] 

DEFENDANT HAS ALREADY ENTERED A PLEA; 
__[HIS/HER]__ DEMURRER IS THEREFORE UNTIMELY 
AND SHOULD BE OVERRULED 

Demurrers are to be made before a plea is entered, unless allowed 
by the court. (Penal Code section 1003.)_ [Give specific factual argu¬ 

ments for why the court should not make an exception in this case and 
consider the demurrer.] _ 

THE GROUND FOR DEFENDANT’S DEMURRER IS NOT 
ONE PERMITTED BY LAW 

The only objections allowed to be raised by demurrer are those set 
out in Penal Code section 1004. People v Saffell (1946) 74 CA2d Supp 
967, 972. The issue raised by defendant is not one of those listed in 
section 1004 and is therefore not permitted to be raised by demurrer. 
The Court should deny defendant’s demurrer. 
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SUPPORT FOR DEFENDANT’S DEMURRER IS NOT 
APPARENT FROM THE FACE OF THE CHARGING 
DOCUMENT 

A demurtBr may challenge only those defects that appear on the 
face of the charging document. (Penal Code section 1004.) 

_ [Describe why the defects alleged by the defense do not appear on 

the face of the charging document] _ 

THE DEFENSE DEMURRER_[MMS NOTIN WRITING/WAS 

NOT IN WRITING AND DID NOT“DISTINCTLY SPECIFY’THE 
GROUNDS OF THE OBJECTION]_ _ 

A defense demurrer must be in writing, and “distinctiy specify” the 
grounds of objection. (Penai Code section 1005.) Faiiure to observe 
either of these requirements requires the court to disregard the 
demurrer. (Penai Code section 1005.)_ [Describe the defects.] _ 

EVEN IF THE COURT SUSTAINS DEFENDANT’S 
DEMURRER, THE COURT IS REQUIRED TO ALLOW THE 
PROSECUTION TO AMEND THE CHARGING DOCUMENT 
(PENAL CODE SECTION 1007) 

_ _[Explain how the charging document might be amended to meet the 
defense challenge.] _ 


CONCLUSION 

The People request that this court overruie defendant’s demurrer 
because_ [summarize grounds] _. 

Date:_ Respectfuliy submitted, 

_ [Name of District Attorney] _ 

District Attorney 

_ [Signature of deputy district 

attorney] _ 

_ [Typed name] _ 

Deputy District Attorney 

Comment: Ordinarily, a demurrer raises only legal issues. In this situa¬ 
tion, an opposition memorandum by itself may be an appropriate opposi¬ 
tion. 
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Unless otherwise ordered or specifically provided by law, all papers 
opposing the demurrer must be served and filed at least 5 court days before 
the time appointed for hearing. Cal Rules of Ct 4.111(a). On service and 
filing, see §1.17. 

Cross-Reference: For discussion of demurrers, see California Criminal 
Law Procedure and Practice §§7.19-7.26 (Cal CEB). 

§7.3 C. Motion to Sever Counts 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that on_ [date] _, in Department_ [num¬ 
ber] _at_ [time] _, or as soon thereafter as the matter may be 

heard, the defendant,_ [name] _, will move that the Court sever 

_ [specify count(s)] _from_ [specify count(s)] _.This motion will be 

based on the attached supporting memorandum, on the court 

records and pleadings in the court files for this case,_ [describe any 

other attached exhibits, e.g., a declaration by counsel, a portion of the pre¬ 
liminary hearing transcript] _, and on any evidence and argument that 

may be presented at the hearing on this motion. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTiNG MEMORANDUM 

[The main issues raised in a motion to sever counts are set 
out below; choose the one(s) applicable to your case, and 
any others that support your motion.] 
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COUNT_ [SPECIFY COUNT] _IS SUPPORTED BY MUCH STRON¬ 
GER EVIDENCE THAN COUNT_ [SPECIFY COUNT] _, AND IS 

BEING USED TO BOLSTER COUNT __[SPECIFY COUNT]__ 

When one count is supported by stronger evidence, and is being 
used to boister another count, particulariy one supported with 
weaker evidence, that is a factor supporting severance. {Williams v 
Superior Court (1984) 36 C3d 441, 452; Coleman v Superior Court 
(1981) 116 CA3d 129.) Joining these counts vioiates the defendant’s 
right to a fair triai under the Fifth and Sixth Amendments to the United 
States Constitution. An accused retains federal due process rights 
even after passage of Penai Code section 954.1 because federai due 
process rights cannot be abrogated by the voters of Caiifornia. (See 

Belton V Superior Court (1993) 19 CA4th 1279,1285.)_ [Describe the 

difference between the two counts in your case, and why one is being 
used to bolster the other.] _ 

NO EVIDENCE IS CROSS-ADMISSIBLE BETWEEN COUNTS 

_ [NUMBER] _AND_ [NUMBER]__ 

Penal Code section 954.1 states that the cross-admissibility of evi¬ 
dence between counts is not a factor that requires severance of 
counts.The fact that there is no cross-admissible evidence, however, 
may still be considered as a factor suggesting prejudice. {Belton v 

Superior Court (1993) 19 CA4th 1279.)_ [Explain why no evidence is 

cross-admissible. ] _ 

COUNT_ [NUMBER]__ IS HIGHLY INFLAMMATORY; COUNT 

_ [NUMBER]__ IS NOT 

Count __[number]__, charging __[type of crime]__, Involves 

inflammatory facts,_ [e.g., the rape of a child] _. The other charge, 

_ _[name of crime] _, does not. A Joint trial of a common crime with a 

shocking one would make it difficult for defendant to obtain a fair trial 
on the less important charge. {Coleman v Superior Court, supra.) 

DEFENDANT WILL BE PREJUDICED IF COUNTS_ [NUMBER] _ 

AND_ [NUMBER] _ARE JOINED FOR TRIAL BECAUSE PREJUDI¬ 

CIAL EVIDENCE IS ADMISSIBLE ON ONLY ONE OF THE TWO 
COUNTS 

When joinder permits the admissibility of prejudicial evidence, 
such as a prior felony conviction, that would not otherwise be admis- 
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sible, defendant can be prejudiced. (Walker v Superior Court (1974) 37 
CA3d 938,942.) [Describe the prejudicial evidence in your case.l__ 

JOINDER IS IMPROPER BECAUSE THE REQUIREMENTS OF 
PENAL CODE SECTION 954 HAVE NOT BEEN MET 

When different offenses are joined, the complaint must show on its 
face that joinder is proper under at least one of the classifications 
specified in Penal Code section 954. {People v Degnen (1925) 70 CA 
567.) _JiDescribe the specific violation. Penal Code §954 requires that 
two different offenses be connected together in their commission, or be 
different statements of the same offense, or be of the same class of 
offense. See, e.g.. People v Madden (1988) 206 CA3d Supp 14.] _ 

[Continue] 

DEFENDANT WILL BE PREJUDICED BY THE JOINDER OF 

COUNTS_ [NUMBER]__ AND_ [NUMBER]__ BECAUSE 

_ [DESCRIBE PREJUDICE]__. THE COURT SHOULD THEREFORE 

SEVER COUNTS_ [NUMBER]__ AHD _ [NUMBERl__ 

When a defendant shows proper grounds for severance of counts, 
and prejudice from joinder, a severance should be ordered. {People v 
Johnson (1988) 47 C3d 576.) “[T]he court in which a case is triable, in 
the interests of justice and for good cause shown, may in its discre¬ 
tion order that the different offenses or counts set fortti in an accusa¬ 
tory pleading be tried separately or divided into two or more groups 
and each of said groups tried separately.” (Penal Code section 954.) 
_JiSummarize why the judge should exercise his or her discretion to 
sever counts.] _. 


CONCLUSION 

Defendant requests that the court sever count_ [number] _from 

count_ [number] _for the above reasons. 

Date:_ Respectfully submitted, 

[Signature of attorney] 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendanfl _ 
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Comment: When it appears on the face of the information that offenses 
are joined in violation of Pen C §954, the defendant should demur to the 
accusatory pleading. Pen C §1004(3). See Pen C §1012 (failure to demur 
to errors that appear on face of pleading and are mentioned in Pen C 
§1004(2)-(3), (5), which includes improper joinder, waives right to chal¬ 
lenge error). 

A severance motion must be in writing, accompanied by a supporting 
memorandum, and served on all parties. See Cal Rules of Ct 4.111. See 
§ 1.17 for the service and filing requirements of Cal Rules of Ct 4.111. 

When assessing the propriety of joinder, the court considers (1) whether 
evidence is cross-admissible in separate trials; (2) whether some of the 
joined charges are likely to “unusually inflame” jurors against the defen¬ 
dant; (3) whether a weak case has been joined with a strong case or another 
weak case so that the outcome of some or all of the charges may be altered 
by the totality of the evidence; and (4) whether one of the charges is a 
capital offense, or the joinder of the charges makes the case a capital case. 
People V O’Malley (2016) 62 C4th 944,968; People v Mendoza (2000) 24 
C4th 130, 161; see also People v Cook (2006) 39 C4th 566, 581, quoting 
People V Mendoza, supra. However, when crimes of the same class are 
joined together, evidence concerning one offense need not be admissible 
to prove the other offense for joinder to be permissible. People v Cook, 
supra, quoting Pen C §954.1. 

The burden of demonstrating prejudice is on the moving party. See 
People V Cook, supra. Counsel should therefore submit exhibits or other 
evidence that supports the argument that joinder would be prejudicial. For 
example, police reports might be attached when one crime is alleged to be 
inflammatory, and the defendant’s confession to one of the charged crimes 
might be attached when it is alleged that a strong case is joined with a 
weak case. People v Kemp (1961) 55 C2d 458,477. 

To be successful in a motion to sever counts that are properly joined 
under Pen C §954, the defendant must show that the evidence is not cross- 
admissible and that severance is necessary to afford the defendant a fair 
trial. See Williams v Superior Court (1984) 36 C3d 441, 448. See also 
Calderon v Superior Court (2001) 87 CA4th 933 (joinder improper on 
facts of case). Absence of cross-admissibility of evidence does not require 
severance. People vSimon (2016) 1 C5th 98; People v O’Malley (2016) 62 
C4th 944. Whether to sever properly joined counts is a matter of trial court 
discretion. Pen C §954; People v Price (1991) 1 C4th 324, 388. 

Cross-Reference: For discussion of severance, see Crim Law, chap 7. 
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§7.4 D. Opposition to Motion to Sever Counts 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

OPPOSITION MEMORANDUM 

[The main opposition arguments to a motion to sever counts 
are set out below; choose the one(s) applicable to your case, 
and add any others needed to oppose the motion.] 

BOTH OF THE CRIMES CHARGED ARE REPULSIVE AND INFLAM¬ 
MATORY; THE FACTTHAT ONE MAY BE SOMEWHAT MORE INFLAM¬ 
MATORY THAN THE OTHER IS NOT GOOD GROUNDS FOR SEVER¬ 
ING COUNTS 

Crimes are usually upsetting to the average juror. The crimes 
charged against the defendant are no different. See the police reports 
from these cases, attached as Exhibits 1 and 2. Defendant tries to 
distinguish one crime as more inflammatory than the other, but in 
fact they are both disturbing. They are appropriate^ joined under 
Penal Code section 954, and should remain joined. 

THE LACK OF CROSS-ADMiSSiBLE EViDENCE DOES NOT 
REQUiRE SEVERANCE 

Penal Code section 954.1 specifically allows crimes to be charged 
that share no cross-admissible evidence. The counts charged in the 
instant case are properly charged under Penal Code section 954, and 
therefore should remain joined. 

DEFENDANT WiLL NOT BE PREJUDiCED IF THE_ [DESCRIBE 

EVIDENCE ALLEGED TO BE PREJUDICIAL, E.G., PRIOR CONVIC- 
TION]__ CONCERNING COUNT __[NUMBER]__ IS INTRODUCED IN 
ATRIAL ALSO INVOLVING COUNT_ [NUMBER] _ 

_ [Describe why the evidence alleged to be prejudicial will not in fact 

be prejudicial, e.g., because that evidence would probably be introduced 
even if the cases were separately tried.] _ 

JOINDER IS IN ACCORD WITH PENAL CODE SECTION 954 

When different offenses are joined, the complaint must show on its 
face that the joinder is proper under at least one of the classifications 
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specified in Penal Code section 954. (People v Degnen (1925) 70 CA 

567.)_ [Describe how the charged offenses are properly charged. Penal 

Code §954 requires that two different offenses be connected together in 
their commission, or be different statements of the same offense, or be of 
the same class of offense.] _ 

[If joined crimes are of the same class, describe them. If 
crimes are of the same class,“evidence concerning one 
offense or offenses need not be admissible as to the other 
offense or offenses before the jointly charged offenses may 
be tried together".’People v Cook (2006) 39 C4th 566,581, 
quoting Pen C §954.1.] 

CONCLUSION 

The People request that this Court deny defendant_ [name] _’s 

severance motion for the reasons given above. 

Date:_ Respectfully submitted, 

_ [Name of District Attorney] _ 

District Attorney 

_ [Signature of deputy district 

attorney] _ 

_ [Typed name] _ 

Deputy District Attorney 

Comment: Be sure to attach as exhibits whatever documents are neces¬ 
sary to support your opposition. Include references to them in your oppo¬ 
sition memorandum. 

Cross-Reference: For discussion of severance of counts, see California 
Criminal Law Procedure and Practice §§7.31-7.36 (Cal CEB). 

§7.5 E. Motion to Sever Codefendants 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that on_ [date] _, in Department_ [num¬ 
ber] _at_ [time] _, or as soon thereafter as the matter may be 

heard, the defendant,_ [name] _, will move that the Court order 





7-15 • Pleadings; Joinder and Severance 


§7.5 


defendant’s matter severed from that of ___[codefenclant/ 

codefendants]. _,_ ^[namefsjL-- This motion will be based on the 

attached supporting memorandum,_ [the attached declaration$(s), 

the attached exhibit(s),] _all papers filed and records in this action, 

evidence taten at the hearing on this motion, and argument at that 
hearing. 

Date:_ Respectfully submitted, 

[Signature of attorney] 

_ [Typed name] _ 

_ [Title if in public defender 

office]__ 

Attorney for_ [name of 

defendant] _ 

[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 

[The main issues raised by a motion to sever codetondants 
are set out below; choose the one(s) applicable to your case, 
and any others that support your motion.] 

SEVERANCE MUST BE GRANTED WHEN DEFENDANTS ARE NOT 
ALL JOINED IN A COMMON COUNT 

If a particular defendant is not jointly charged in one count with ail 
other defendants, the trial court is required to order a severance on 
defense motion. (Penal Code section 954; People v Ortiz (1978) 22 
C3d 38,42.) It is not sufficient that the joined offenses are of the same 
class (see People v Simms (1970) 10 CA3d 299,307), or that they have 
common elements (Dove v Superior Court (1974) 39 CA3d 960,963). 

_ [Discuss the law relevant to the facts of your case, and apply it to these 

facts.]_ 

THE TRIAL COURT SHOULD EXERCISE ITS DISCRETION TO 
ORDER SEVERANCE WHENTHE PROSECUTION PLANSTO USE THE 
EXTRAJUDICIAL STATEMENT OF A CODEFENDANT AND EFFEC¬ 
TIVE EXCISION IS NOT POSSIBLE 

The right of confrontation, guaranteed by the Sixth Amendment to 
the United States Constitution precludes the introduction against a 
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criminal defendant of “testimonial” hearsay, unless (1) the declarant 
is unavailable and (2) the defendant has had an opportunity to cross- 
examine the declarant. {Crawford v Washington (2004) 541 US 36,124 
S Ct 1354.) 

In Bruton v U.S. (1968) 391 US 123,88 S Ct 1620, the United States 
Supreme Court held that when a nontestifying codefendant’s out-of- 
court statement implicates another codefendant, the statement is 
inadmissible at a joint trial. (See also People v Cortez (2016) 63 C4th 
101,125 (limited to testimonial statements); People v Aranda (1965) 63 
C2d 518 (relying on California Constitution).) The error cannot be 
cured by a limiting instruction admonishing the jury to consider the 
statement only as to the declarant. {People v Aranda, supra; see also 
People V Boyd (1990) 222 CA3d 541.) 

Only if the trial court can effectively delete all parts of the extraju¬ 
dicial statement implicating a codefendant, can the statement be 
used in a joint trial. “By effective deletions, we mean not only direct 
and indirect identifications of codefendants, but any statements that 
could be employed against nondeclarant codefendants once their 
identity is otherwise established.” {People v Aranda (1965) 63 C2d 
518, 528; see People v Fulks (1980) 110 CA3d 609, 616.) A statement 
that contains a reference to another perpetrator has not been effec¬ 
tively redacted when the jury can immediately infer that the other per¬ 
petrator is the defendant. {Gray v Maryland (1998) 523 US 185,118 S Ct 
1151.) 

When the incriminating portions of the extrajudicial statements 
cannot be effectively deleted, the trial court must grant severance or 
exclude the statements. {People v Song (2004) 124 CA4th 973, 980.) 

_ [Discuss the facts of your case and why effective excision is not pos¬ 
sible.] _ 

ASSUMING, ARGUENDO, THAT THE COURT CAN EFFECTIVELY 
EDITTHE DEFENDANT’S STATEMENTS,THE DEFENSE HAS A RIGHT 
TO ADMISSION OF THE REMAINDER OF THE STATEMENTS UNDER 
EVIDENCE CODE SECTION 356 TO SHOW DEFENDANT’S INTENT 
AND STATE OF MIND 

Evidence Code section 356 allows for the relevant remainder of a 
statement to come into evidence once the prosecution offers a por¬ 
tion of it. 
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THE COURT SHOULD GRANT SEVERANCE TO PERMIT THE 
CODEFENDANT TO TESTIFY FOR DEFENDANT AT DEFENDANT’S 
TRIAL 

The case of People v Isenor (1971) 17 CA3d 324,332, holds that if 
the answers to the following questions are in the affirmative, the 
court should grant a severance in order to permit the codefendant to 
testify in favor of the defendant. 

The questions are: 

1. Does the defendant wish the codefendant to testify in defen¬ 
dant’s case? 

2. Wiii the testimony exculpate defendant? 

3. Is the testimony significant? 

4. Does the testimony appear to be bona fide? 

5. Is it likely that the codefendant will actually testify? 

6. What is the effect of granting the motion in terms of judiciai 
administration and economy? 

in this case, the attached deciaration of_ [name]__ cieariy estab¬ 

lishes an affirmative answer to aii the above questions, and the effect 
on judicial administration would not be excessively deieterious. A 
denial of the motion would be severely prejudicial, because the 
defendant would be prevented from introducing important exculpa¬ 
tory evidence, and would therefore be denied a fair trial. 

THE COURT SHOULD GRANT A SEVERANCE BECAUSE THE 
DEFENDANT WOULD BE SERIOUSLY PREJUDICED BY BEING TRIED 
TOGETHER WITH THE CODEFENDANT 

A severance is proper under the following circumstances: 

[There are a number of accepted factors that favor severing 
codefendants; choose the relevant ones from the following 
list, add other relevant law, and apply the law to the facts of 
your case.] 
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Potentially antagonistic defenses {People v Graham (1969) 71 C2d 
303,330); 

Great disparity between the count charged against the defendant 
and the one against the codefendant {People v Chambers (1964) 231 
CA2d23,27); 

Disparity in the weight of the evidence against each defendant 
{People V Chambers, supra, 231 CA2d at 29); 

Evidence potentially prejudicial to the defendant will be admitted 
at trial, ostensibly against the codefendant {People v Blehler (1961) 
198 CA2d 290,298; see also People v Massie (1967) 66 C2d 899,916); 

The codefendant intends to offer evidence harmful to the defen¬ 
dant {People V Graham (1969) 71 C2d 303,331); 

Evidence was suppressed as to the defendant but not as to the 
codefendant {Brown v U.S. (1973) 411 US 223,93 S Ct 1565); 

Joinder can result in a conviction of the defendant because of the 
association with codefendants of disreputable character {People v 
Massie (1967) 66 C2d 899,916; People v Chambers (1964) 231 CA2d 
23,27); 

The prosecution’s motive for the joinder was improper, e.g., to 
obtain a delay, or for other motives not authorized by the statute (see 
People V Graham (1969) 71 C2d 303,330; People v Clark (1965) 62 C2d 
870,883); and 

The jury will be confused by evidence on multiple counts (see Zaf- 
iro V U.S. (1993) 506 US 534,113 S Ct 933; People v Hardy (1992) 2 C4th 
86,168; People V Chambers (1964) 231 CA2d 23,27). 

[Point out in a separate heading and argument any practical 
circumstances that support a severance, e.g., that the case is 
set for trial to begin very soon but co-counsel is out to trial in 
a very lengthy case.] 

CONCLUSION 

Defendant requests that this severance motion be granted for the 
above reasons. 
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Date:_ Respectfully submitted, 

_ [SignatufB of attorney] 

_ [Typed name] _ 

_[77f/e if in public defender 

office] _ 

Attorney for_[name of 

defendant] _ 

[Each declaration should start on a new page. Caption is 
unnecessary if attached to papers with caption and first-page 
caption includes all parts of motion. See sample first page in 
§1.12. For discussion of Cal Rules of Ct 2. Ill, see §§1.4-1.10.] 

DECLARATION OF COUNSEL 

[This declaration is by defense counsel; the declamtion of 
another person or persons may be required instead to 
support your motion. If that is the case, adapt this form as 
required.] 

1. _ [name of defense counsel]_ under penalty of perjury, state as 

follows: 

1.1 am the attorney assigned to represent_ [name of detendant] _ 

In the abovetentitled matter. 

2. [Describe the charges against defendant and each codefendant. 

For example: Defendant Bruce Brown and codefendant Eric Brown are 
charged with two counts of robbery, one against defendant and one 
against codefendant. Codefendant Eric Brown is also charged with a (use 
clause).] _ 

3. _ [Include any otiier information known to counsel and relevant to 

the severance motion, e.g., that none of the joint charges involve a crime 
committed by both the defendant and the codefendant.] _ 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

Date:_ _ [Signature of declarant] 

_ [Typed name] _ 

_ [Title of declarant if in public 

office] _ 

Comment: A motion for severance must usually be made before trial. 
Consult local court rules or practice for the appropriate time to make a 
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severance motion. Additional information or a change of circumstances 
may make it appropriate to renew a severance motion at trial. See Griffin v 
Superior Court (1972) 26 CA3d 672,696 (common law motions concern¬ 
ing evidence not covered by Pen C §1538.5 may be relitigated during 
trial). When the basis for severance is a codefendant’s statement, the 
motion is usually made during trial. See People v Graham (1969) 71 C2d 
303, 330. 

Severance motions must be in writing and served on all parties. Cal 
Rules of Ct 4.111. For discussion of service and filing requirements, see 
§1.17. The motion must be supported by affidavits or declarations and 
exhibits establishing a ground for relief and showing the likelihood of 
prejudice from a joint trial. When the motion is based on a statement by the 
codefendant, a copy of the statement should be attached as an exhibit. 

Cross-Reference: For discussion of severance of codefendants, see 
Crim Law §§7.28, 7.31-7AL 

§7.6 F. Opposition to Motion to Sever 

Codefendants 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

MEMORANDUM IN OPPOSITION TO DEFENDANT 
_JiNAME\_JS MOTIONTO SEVER 

TO THE ABOVE-ENTITLED COURT, AND TO THE DEFENDANT AND 
DEFENSE COUNSEL: 

[The main opposition arguments to a motion to sever 
codefendants are set out below; choose the one(s) 
applicable to your case, and add any others needed to 
oppose the motion.] 

PENAL CODE SECTION 1098 FAVORS JOINTTRIALS 

Penal Code section 1098 provides in part that “[w]hen two or more 
defendants are jointly charged with any public offense, whether 
felony or misdemeanor, they must be tried jointly, unless the court 
order separate trials.” Accordingly, whether or not separate accusa¬ 
tory pleadings are filed, “a joint trial is contemplated, and a separate 
trial is a privilege and not a matter of right.” (People v Parker (1954) 
122 CA2d 867,871.) 
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DEFENSE ARGUMENT THAT SEPARATE TRIALS SHOULD BE 
ORDERED BECAUSE SOME EVIDENCE IS NOT CROSS-ADMISSIBLE 
IS CONTRARY TO ESTABLISHED LAW 

Severance is not mandatory simply because the evidence from 
one case would not be admissible in the other case if separate trials 
were held (called cross-admissibility). (Penal Code section 954.1; 

Belton V Superior Court (1993) 19 CA4th 1279.)_ [You may also wish 

to argue that the evidence is not In fact cross-admissible.] _ 

CONTINUANCE OF THE TRIAL DATE OVER DEFENDANT 
__[A/A/W£]__’S OBJECTION DOES NOT REQUIRE SEVERANCE 
BECAUSE CODEFENDANT __[NAME\ _’S TRIAL DATE WAS CON¬ 

TINUED FOR GOOD CAUSE, WHICH CONSTITUTES GOOD CAUSE 
FOR CONTINUING DEFENDANT .JA/A/WEL-’S TRIAL 

When a continuance of arraignment, preliminary hearing, or trial is 
granted to one codefendant for good cause, the continuance consti¬ 
tutes good cause (on prosecution motion) to continue the cases of ail 
codefendants so as to maintain joinder. (Penai Code section 1050.1.) 

_ JiDescribe the good cause circumstances and support with a citation to 
the court tile.] _ 

ALTHOUGH DEFENDANT AND CODEFENDANT ARE CHARGED 
WiTH SEPARATE CRiMES, JOiNDER IS PERMISSIBLE BECAUSE THE 
OFFENSES WERE PART OFTHE SAME TRANSACTION 

Although a joint triai is not permissibie when two or more defen¬ 
dants are charged in separate counts with separate crimes (Dove v 
Superior Court (1974) 39 CA3d 960), an exception exists when code- 
fondants are charged with committing offenses at the same time and 
place that were part of the same transaction. (People v Vinckliffe (1986) 

183 CA3d 37; People v Hernandez (1983) 143 CA3d 936.)_ [Describe 

the facts of the case, citing to the court tile, or to attached documents such 
as police reports.] _ 

DEFENDANT SHOULD HAVE ATTACKED THE JOiNDER OF CODE¬ 
FENDANTS BY DEMURRING TO THE ACCUSATORY PLEADING 

Failure to demur to errors that appear on the face of the pleading 
is a waiver of the right to chaiienge that error. (Penal Code section 
1012.)_ [Describe why the error alleged by the defense tits in this cat¬ 
egory.] _ 
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DEFENDANT SEEKS SEVERANCE BASED ON THE EXISTENCE OF 
CODEFENDANT’S STATEMENT; THIS MOTION MUST BE MADE AT A 
TIME WHEN THE COURT KNOWS WHETHER THE CODEFENDANT 
WILLTESTIFY 

It Is not error to admit a codefendant’s statement that implicates 
defendant if the codefendant testifies, because the confessing defen¬ 
dant is available for cross-examination, even If_ [he/she]__ denies 

having made the extrajudicial statement. {Nelson v O’Neil (1971) 402 
US 622,91 S Ct 1723; People v Coffman & Martow (2004) 34 C4th 1,43; 
People V Ainsworth (1988) 45 C3d 984, 1010, overruled on other 
grounds in People v Sanchez (2016) 63 C4th 665,686 n13.) Because 
the defense is moving to sever before trial, this Court cannot know 

for sure whether codefendant_ [name] _will testify. The Court 

should therefore deny this motion as premature. 

DEFENDANT ASKS THIS COURT TO TRY TO SANITIZE CODEFEN¬ 
DANT’S STATEMENT, BUT A FINAL RULING ON THAT ISSUE CAN 
ONLY BE MADE BY THE TRIAL JUDGE 

The defendant asks this Court as part of_ [his/her] _motion to 

sever defendant from codefendant because it would be impossible to 
remove all parts of the statement that implicate defendant. This 
Court, however, cannot make a final ruling on how to sanitize a state¬ 
ment. Evidentiary issues must be finally decided by the trial Judge. 
(See Peop/e v Anderson (1987) 43 C3d 1104,1120; Grifffn v Superior 
Court (1972) 26 CA3d 672,696.) 

_ [If the defense did not comply with a local rule, e.g., on time to file 

motion, raise that issue as a reason to deny the motion.] _ 

CONCLUSION 

The People request that this Court deny defendant_ [name] _’s 

severance motion for the above reasons. 

Date:_ Respectfully submitted, 

_ _[Name of District Atlomey\_ _ 
District Attorney 
[Signature of deputy district 
attorney^ 

_ [Typed name] _ 

Deputy District Attorney 
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Comment: Attach as exhibits the documents that are necessary to sup¬ 
port your opposition. Include cross-references to them in your opposition 
memorandum. 

Cross-Reference: For discussion of severance of codefendants, see 
California Criminal Law Procedure and Practice §§7.28, 131-1 A\ (Cal 
CEB). 
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Preliminary Hearings 


I. OVERVIEW 

A. Defense Motion to Close Preliminary Hearing, Seal Preliminary 
Hearing Transcript, and for Protective Order §8.1 

B. Prosecution Memorandum in Opposition to Defendant’s Motion to 
Close Preliminary Hearing, Seal Reporter’s Transcript of 
Preliminary Hearing, and Issue Protective Order §8.2 


I. OVERVIEW 

§8.1 A. Defense Motion to Close Preliminary 

Hearing, Seal Preliminary Hearing 
Transcript, and for Protective Order 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that on_ [date] _, in Department_ [num¬ 
ber] _at_ [time] _, or as soon thereafter as the matter may be 

heard, the defendant,_ [name] _, will move that the Court (1) issue 

a protective order to last until further order of the Court that pro¬ 
scribes extrajudicial statements by any lawyer, party, witness, court 
official, or law enforcement officer concerning this case, (2) close the 
preliminary hearing in this case to the press and public; and (3) seai 
the preliminary hearing transcript in this case untii further order of 
the Court. 

This motion is predicated on the foiiowing factors: 

_ [Summarize factors relevant to your case. For example: This case 

has received regional notoriety, and further comment on the case by either 
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the press or the parties involved would add to the existing publicity sur¬ 
rounding the case and clearly endanger a fair trial because of pretrial 
publicity] _ 

This motion wiii be based on the attached supporting memoran¬ 
dum, _ [the attached declarations(s), the attached exhibit(s)] _ , aii 

papers fiied and records in this action, evidence taken at the hearing 
on this motion, and argument at that hearing. 

Date:_ Respectfuiiy submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_[7/f/e if in public defender 

office] _ 

Attorney for _ [name of 

defendant] _ 

[The supporting memorandum should start on a new page. 

Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 

California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTiNG MEMORANDUM 

SUMMARY OF ARGUMENT 

_ [Summarize your argument in a few sentences.] _ 

STATEMENT OF FACTS 

_ [State relevant facts, e.g., the charges, and a summary of publicity 

on the case. Cross-refer to exhibits attached to the motion, or lodged with 
the trial court.] _ 


ARGUMENT 

THERE iS A SUBSTANTiAL PROBABiLiTY THAT AN OPEN PRE- 
LiMiNARY HEARiNG WOULD NOTALLOWTHE DEFENDANTTO HAVE 
AFAiRTRiAL 

The test for determining whether to ciose a criminai proceeding to 
the pubiic is whether there is a substantiai probabiiity that an open 
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hearing would offset the right to a fair trial. (Press-Enterprise Co. v 
Superior Court (1986) 478 US 1,13,106 S Ct 2735 {Press-Enterprise II).) 

In this case,_ [Describe why your case meets the “substantial prob¬ 

ability” test of Press-Enterprise 11. Refer to specific publicity and attech 
copies as exhibits, or lodge them with the trial court.] _ 

NO REMEDY SHORT OF CLOSURE OF THE PRELIMINARY HEAR¬ 
ING WILL PROTECT DEFENDANT’S RIGHT TO A FAIR TRIAL 

Remedies short of closure must be explored before the trial court 
may close a criminal proceeding to the public. {Ortega v Superior 
Court (1982) 135 CA3d 244.) 

In this case, _ JSpecify other remedies that might be available, e.g., a 
gag order; sealing police reports and any inadmissible, inflammatory 
material; or a continuance. Explain why they would not be effective] _. 

A PROTECTIVE ORDER DIRECTING THOSE INVOLVED WITH THIS 
CASE NOT TO RELEASE INFORMATION CONCERNING THE CASE IS 
NECESSARY BECAUSE OTHERWISE THERE IS A REASONABLE 
LIKELIHOOD THAT INFORMATION CONCERNING THE CASE WOULD 
MAKE IT DIFFICULT TO IMPANEL AN IMPARTIAL JURY AND WOULD 
TEND TO PREVENT A FAIR TRIAL 

The test for determining the necessity of an order restoaining the 
attorneys in this case from discussing the case with the news media 
is whether there is a “reasonable likelihood” ttiat information con¬ 
cerning the case would make it difficult to impanel an impartial jury 
and would tend to prevent a fair trial. {Younger v Smith (1973) 30 CA3d 
138,160.) 

Court orders may also restrain a wide range of persons besides 
the parties. {Sheppard v Maxwell (1966) 384 US 333,86 S Ct 1507 (wit¬ 
nesses, court staff, and law enforcement officers coming under 
court’s jurisdiction).) 

Defendant in this case asks this Court to ensure_ [his/her] _ 

right to a fair trial by ordering all attorneys, parties, investigators, wit¬ 
nesses, court officials (including, but not limited to, clerks, reporters, 
and bailiffs), and law enforcement officials connected with this case, 
not to discuss any of the following: 
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1. Statements concerning the existence or possibie existence of 
any documents, exhibits, or other demonstrative evidence, the 
admissibiiity of which may have to be determined by the Court; 

2. Any purported extrajudiciai statements of the defendant; 

3. Statements as to the nature, source, or effect of any purported 
evidence aiieged to have been accumuiated as a result of the investi¬ 
gation of this matter; 

4. The release of any documents, exhibits, or any evidence, the 
admissibility of whi^ may have to be determined by the Court; 

5. An opinion or comment for public dissemination as to the 
weight, value, or effect of any evidence as tending to establish guilt or 
innocence of toe defendant; 

6. Any statement as to the identity of any prospective witness, or 
his or her probable testimony, or toe effect thereof; or 

7. Any opinions or comments as to the nature, source, effect, or 
admissibility of any testimony, or probable testimony in any pretrial 
proceeding related to this matter. 

_JiExplain facbjally why the above protective order is required, e.g., 
because the prosecution has reieased information about otherwise inad- 
missibie evidence to the press. Cite reievant cases.]_ 

THE COURT SHOULD SEAL THE RECORD OF THE PRELIMINARY 
HEARING TO PREVENT IRREPARABLE DAMAGE TO THE DEFEN¬ 
DANT’S RIGHTTO A FAIR AND IMPARTIAL TRIAL 

The trial court must seal the transcript of the preliminary hearing 
when the defendant shows that (1) there is a substantial probability 
of irreparable damage to the defendant’s right to a feir and impartial 
trial, (2) there is a reasonable likelihood of identifiable prejudice to 
toe defense, and (3) no other methods will reasonably ensure a feir 
trial. (Cmmer v Superior Court (1980) 109 CA3d 728 (sealing portion 
of preliminary hearing transcript until trial).) 

_ [Specify why the above tests are met under die facts of your case. 

include any other reievant cases.]_ 
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CONCLUSION 

For the above-stated reasons, the defendant asks this Court to 
close the preliminary hearing to the press and public; seal the pre¬ 
liminary hearing transcript; and issue a protective order directed to 
the parties, their attorneys, court personnel, and others connected 
with the case. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

[A proposed order should begin on a new page. See, e.g., 

Los Angeles Ct R 8.6(b) (proposed order must be separate 
document). Even if filed as part of the motion, it should have a 
separate caption. For further discussion, see Comment, 

§18.5.] 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF_ 

PEOPLE OF THE STATE OF 
CALIFORNIA, 

Plaintiff 
vs 

_ [Name(s)] _, 

Defendant(s) 

_ / 

GOOD CAUSE HAVING BEEN SHOWN, IT IS THE ORDER of this 
Court that no member of the press or public (outside of those per¬ 
sons permitted to attend under Penal Code section 868) will be 
allowed to be present at any pretrial proceeding in this matter without 
the express permission of this Court, unless the proceeding is 
declared by this Court to be an open or public session. 

IT IS THE FURTHER ORDER of this Court that this order applies to 
the following persons: parties to this action; attorneys connected 
with this case as defense counsel or as prosecutors; other attorneys; 
judicial officers or employees; witnesses; public officials, including 


Dept._ [number] _ 

No._ [case number] _ 

[PROPOSED] PROTECTIVE 
ORDER 
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but not limited to the chief of police and the sheriff; and any agent, 
deputy, or empioyee of the persons just described. 

IT IS THE FURTHER ORDER of this Court that the persons 
described above not to do the following things: 

1. Release or authorize the release for public dissemination of any 
purported extrajudicial statement of the defendant in this case; 
release or authorize the release of any documents, exhibits, or any 
evidence, the admissibility of which may have to be determined by 
the Court; 

2. Make any statement for public dissemination as to the existence 
or possibie existence of any document, exhibit, or any other evi¬ 
dence, the admissibility of which may have to be determined by the 
Court; 

3. Express outside of court an opinion or make any comment for 
public dissemination on the weight, value, or effect of any evidence 
as tending to establish guilt or innocence of the defendant; 

4. Make any statement outside of court as to the nature, substance, 
or effect of any testimony that has been given, except as set forth 
below; 

5. Issue any statement concerning the identity of any prospective 
witness, or his or her probable testimony, or the effect thereof; or 

6. Make any out-of-court statement as to the nature, source, or 
effect of any purported evidence alleged to have been accumulated 
as a result of the investigation of this matter; however, a witness may 
discuss any matter with any attorney of record or agent thereof. 

This order does not appiy to any of the foilowing items: 

1. Factual statements concerning the accused’s name, age, resi¬ 
dence, occupation, and family status; 

2. The following specific circumstances of the arrest: the time and 
place of the arrest, the identity of the arresting and investigating offi¬ 
cers and agencies, and the iength of the investigation; 

3. The nature, substance, and text of the charge; 
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4. Quotations from, or any reference without comment to, pubiic 
records of the court in the case, or to other pubiic records or commu¬ 
nications previousiy disseminated to the pubiic; 

5. The scheduiing and result of any stage of the judicial proceeding 
held in open court in an open or public session; 

6. A request for assistance in obtaining evidence; 

7. Any information about any person not in custody who is sought 
as a possible suspect or witness; 

8. Any statement aimed at warning the pubiic of any possible dan¬ 
ger as to such person not in custody; or 

9. A request for assistance in obtaining the names of possible wit¬ 
nesses. 

This order is not intended to preclude any witnesses from discuss¬ 
ing any matter in connection with the case with any of the attorneys 
representing the defendant or the People, or any representative of 
such attorneys. 

IT IS A FURTHER ORDER OFTHIS COURT that the transcript of the 
preliminary hearing in this matter be sealed. 

The above orders are to remain in effect until further order of this 
Court. 

Date:_ _ [Signature of Judge] 

_ [Typed name] _ 

Judge of the Superior Court 

Comment: The standard for closing a preliminary hearing at the defen¬ 
dant’s request is met if there is a substantial probability that an open hear¬ 
ing would offset the right to a fair trial. Press-Enterprise Co. v Superior 
Court (1986) 478 US 1,13,106 S Ct 2735. See also Pen C §868. 

A party seeking to close a hearing must give adequate notice to the 
media. Tribune Newspapers W., Inc. v Superior Court (1985) 172 CA3d 
443. In cases of interest to the media, they will usually send their own law¬ 
yers to argue against the defense motion. Some of the main areas of attack 
on a defense motion for a protective order include: the prosecution’s right 
to a public hearing (see Crim Law §14.13); the existence of a reasonable 
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alternative (see Ortega v Superior Court (1982) 135 CA3d 244); the 
defendant’s failure to meet the particular burden involved because, e.g., the 
publicity is factual or has subsided (see Crim Law §14.14). 

Cross-Reference: For discussion of motions to close the preliminary 
hearing, seal the transcript, and issue a protective order, see Crim Law 
§§8.21-8.22, chap 14. See also Crim Law §15.7 for discussion of the 
nature and extent of news coverage as it relates to arguments for venue 
change. 

Forms for motions under Pen C §995 to dismiss an information or to 
quash an indictment can be found in §§13.1-13.2. 

§8.2 B. Prosecution Memorandum in Opposition 

to Defendant’s Motion to Ciose 
Preiiminary Hearing, Seai Reporter’s 
Transcript of Preiiminary Hearing, and 
issue Protective Order 

[ The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, THE DEFENDANT, AND DEFENSE 
COUNSEL: 

The People oppose the defendant’s motion to close the prelimi¬ 
nary hearing, seal the preliminary hearing transcript, and for a protec¬ 
tive order on the ground that the defense has not produced sufficient 
evidence to meet any of the legal tests involved. 

The defendant,_ [name of defendant] _, relies on the extent and 

nature of publicity to date as the reasons for each of_ [his/her] _ 

requests. The mere fact that there is pubiicity about a case, however, 
is not enough to require any of the requested orders. The United 
States Supreme Court acknowiedged in Nebraska Press Ass’n v Stu¬ 
art (1976) 427 US 539,554,96 S Ct 2791, that 

pretrial publicity—even pervasive, adverse pubiicity—does not 
inevitabiy iead to an unfair trial. The capacity of the jury eventu¬ 
ally impaneled to decide the case fairly is influenced by the tone 
and extent of the publicity.... 

The People request that the Court review the publicity_ [attached 

to this opposition memorandum/attached to the defense motion/lodged 
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with the court] _. The news coverage of this case has been 

_ [describe factors indicating that the pubiicity wili not affect the defen¬ 
dant’s right to a fair trial, e.g., the news coverage is factual, or has dimin¬ 
ished over time. Include discussion of cases relevant to the facts of your 
case]_. 

Implicit in the defendant’s allegation that pretrial publicity man¬ 
dates a protective order such as sealing of the transcript is an allega¬ 
tion that the people of_County (the jury pool from which all 

defendants’ triers of fact will be drawn) are so gullible as to be influ¬ 
enced by a few column inches of newspaper copy. This unspoken 
premise is an insult to the intelligence and integrity of the people of 
this county. 

__[lf a case was transferred to your county from another county and 
there is a published case discussing why your county was considered a 
fair venue, discuss that case. See the chart in California Criminal Law Pro¬ 
cedure and Practice §15.39 (Cal CEB) for information on particular 
change of venue cases. An example of such an argument follows.] _ 

The character of this county was recognized in People v Barger 
(1974) 40 CA3d 662, 670, in which the Court opined that Alameda 
County is a “populous county with a heterogeneous and cosmopoli¬ 
tan population [which] in itself is a factor which indicates the possi¬ 
bility of securing jurors unaffected by pretrial publicity [citations].’’ 

I 

CONCLUSION 

The People submit that an examination of the “extent,’’ “tone,’’ and 
objectivity of news coverage of this case, given the quality of the 
people of this county, will reveal that the defendant has failed to pres¬ 
ent an adequate evidentiary showing to support any of the standards 
involved in the defendant’s requests. Accordingly, the People urge 
the Court to deny the defendant’s motion to close the preliminary 
hearing, seal the transcript, and for a protective order. 

Date:_ Respectfully submitted, 

_ [Name of District Attorney]__ 

District Attorney 

_ [Signature of deputy district 

attorney] _ 

_ [Typed name] _ 

Deputy District Attorney 
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Comment: See Comment in §8.1. 

Cross-Reference: For discussion of motions to close the preliminary 
hearing, seal the transcript, and issue a protective order, see Crim Law 
§§8.21-8.22, chap 14. See also Crim Law §15.7 for discussion of the 
nature and extent of news coverage as it relates to arguments for venue 
change. 

Forms for motions under Pen C §995 to dismiss an information or to 
quash an indictment can be found in §§13.1-13.2. 
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I. OVERVIEW 

A. Motion to Quash Indictment Based on Error in Grand Jury 
Composition §9.1 

B. Motion to Dismiss Indictment (Pen C §939.71) §9.2 

C. Request to Grand Jury and Prosecution to Consider Exculpatory 
Evidence §9.3 


I. OVERVIEW 

§9.1 A. Motion to Quash Indictment Based on 

Error in Grand Jury Composition 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that on_ [date] _, in Department_ [num¬ 
ber] _at_ [time] _ , or as soon thereafter as the matter may be 

heard, the defendant,_ [name] _, will move that the Court dismiss 

the indictment in this case because __[summarize error]__. This 
motion wiii be based on the attached supporting memorandum, 

_ [the attached declarations(s), the attached exhibit(s)] _, ail papers 

filed and records in this action, evidence taken at the hearing on this 
motion, and argument at that hearing. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 


9/14 


9-1 





California Criminal Law Forms Manual • 9-2 


[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 
SUMMARY OF ARGUMENT 

_ [Summarize your argument in two to three sentences.] _ 

STATEMENT OF FACTS 

_ [Specify the charges brought against the defendant by the grand 

jury, and the date they were brought] _ 

_ [Next, describe the facts concerning the alleged error in the compo¬ 
sition of the grand jury. Attach as exhibits declarations or other papers to 
support each allegation. A very brief example follows; in most cases a 
demographic expert’s testimony would be included, and extensive expert 
testimony would be taken at the hearing on the motion. See the Comment 
at the end of this motion. ] _ 

The Franklin County Grand Jury that returned this indictment was 
composed of 19 members. They were all white males. (See Exhibit 

One, declaration of _ [name of defense counsel] _ .)The population of 

Franklin County is 55 percent females and 45 percent males. The 
racial breakdown is: 56 percent Caucasian; 24 percent African- 
American; 15 percent Hispanic; 3 percent Asian; and 2 percent Native 
American. (See Exhibit Two, 1990 census figures for Franklin County.) 

[Continue] 

ARGUMENT 

_[Some of the main arguments concerning error in the composition of 

the Grand Jury follow. Use any that are relevant] _ 

THERE WAS INTENTIONAL DISCRIMINATION IN THE SELECTION 
OF THE GRAND JURY 

__[G/Ve the composition of the Grand Jury, the composition of the 
county residents, and the basis for claiming intentional discrimination. See 
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U.S. Const amends VI, XIV; People v Newton (1970) 8 CA3d 359, 388 
(grand jury must be free from “purposeful discrimination”); Vasquez v Hill- 
ery (1986) 474 US 254,106 S Ct 617 (grand jury must be free from inten¬ 
tional discrimination, which is violation of right to equal protection). See 
also People v Bell (1989) 49 C3d 502,524 (statistical evidence regarding 
petit jury not sufficient if selection process neutral; systematic exclusion 
must be shown).] _ 

THE GRAND JURY THAT FOUND THE INDICTMENT IN THIS CASE 
DID NOT REPRESENT A FAIR CROSS-SECTION OF THE COUNTY, 
WHICH IS A VIOLATION OF THE SIXTH AMENDMENT 

_ [Give the composition of the Grand Jury, the composition of the 

county population, and the basis for claiming violation of the fair cross- 
section requirement. Relevant authorities include US Const amends VI, 
XIV; Duren v Missouri (1979) 439 US 357,364, 99 S Ct 664 (absence of fair 
cross-section in petit jury due to nonpurposefui exciusion is vioiation of 
due process and Sixth Amendment right to triai by impartiai jury); People 
V Corona (1989) 211 CA3d 529, 536 (same); People v Superior Court 
(Dean) (1974) 38 CA3d 966,971 (in formulating panel for grand jury, offi¬ 
cials have affirmative duty to develop and pursue procedures aimed at 
achieving fair cross-section; cited in People v Harris (1984) 36 C3d 36,59). 
The ruies are the same for grand juries as for petit juries (Carter v Jury 
Comm’n (1970) 396 US 320,330,90 S Ct 518; People v Newton (1970) 8 
CA3d 359,388), and the same for the State of California as for the federal 
courts (Carter V Jury Comm’n, supra).]_ 

THE DEFENDANT NEED NOT BE A MEMBER OF THE UNDERREP¬ 
RESENTED GROUP TO CHALLENGE ITS LACK OF REPRESENTA¬ 
TION ON THE GRAND JURY 

The defendant is not required to be a member of the group that is 
underrepresented on the grand jury that found an indictment in 

_ [his/her] _ case in order to challenge that underrepresentation. 

(Refers v Kiff (1972) 407 US 493,92 S Ct 2163; People v Estrada (1979) 
93 CA3d 76,95 n15.) 


CONCLUSION 

The defendant asks the court to quash the indictment against 
Jihim/her] _ for the above-stated reasons. 
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Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_[Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

Comment: Any relevant declarations, affidavits, or other documents 
needed to support the motion should be attached as exhibits. See §§18.3- 
18.4 on declarations and affidavits and §1.25 on exhibits. 

A challenge to the composition of the grand jury is made in the superior 
court through a motion to quash the indictment. Vasquez v Hillery (1986) 
474 US 254, 106 S Ct 617 (defendant had made unsuccessful motion to 
quash indictment in California superior court; U.S. Supreme Court 
reversed based on systematic exclusion of African Americans from grand 
jury). See, e.g.. People v Romero (2012) 204 CA4th 704. 

NOTE>- The challenge in the trial court is not made as a Pen C §995 
motion, because extensive evidence must be taken and §995 review 
is almost always based exclusively on the record of the grand jury 
proceedings. 

At the hearing on the motion, the defense first puts on evidence to prove 
a prima facie case. See People v Navarette (1976) 54 CA3d 1064 (discus¬ 
sion of evidence presented in support of motion based on underrepresenta¬ 
tion of women). The defense commonly relies on census figures to show 
the percent of the underrepresented group in the county and on testimony 
from the jury commissioner (or other county official responsible for grand 
jury selection procedures) to show what criteria are used and how they are 
applied. An expert is frequently used to provide a demographic analysis. 
See discussion in In re Rhymes (1985) 170 CA3d 1100. Statistical evi¬ 
dence of a disparity alone does not demonstrate that the underrepresenta¬ 
tion was due to systematic exclusion: The disparity must be the result of an 
improper feature of the jury selection process. See, e.g., People v Romero 
(2012) 204 CA4th 704. 

If a prima facie case is shown, the burden shifts to the prosecution to 
rebut it. Castaneda v Partida (1977) 430 US 482, 97 S Ct 1272. 

To prove a prima facie case in the trial court, the following requirements 
must be met {Castaneda v Partida, supra): 

• The procedure involved resulted in substantial underrepresentation 
of an identifiable group over a period of time. 
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• The underrepresented group is a recognizable, distinct class. 

• The group has been singled out for different treatment under laws as 
written or as applied. 

• If the procedure for selecting grand jurors is neutral on its face, the 
defense must identify some constitutionally impermissible applica¬ 
tion of the law that is the probable cause of the disparity. 

Motions attacking the composition of the grand jury are complicated 
and voluminous. Defense counsel may obtain information on locating and 
obtaining copies of such motions through California Attorneys for Crimi¬ 
nal Justice, which can be contacted through its website at http://www.cacj. 
org. Prosecutors can obtain information from the California District Attor¬ 
neys Association, which can be contacted through its website at http:// 
www.cdaa.org. 

Cross-Reference: For further discussion of challenges to the composi¬ 
tion of the grand jury, see Crim Law §9.5. 


§9.2 B. Motion to Dismiss Indictment (Pen C 

§939.71) 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that on_ [date] _, in Department_ [num¬ 
ber] _at_ [time] _, or as soon thereafter as the matter may be 

heard, the defendant,_ [name] _, will move that the Court dismiss 

the indictment in the above-titled case because the prosecution 
failed to inform the grand jury of exculpatory evidence of which it was 
aware, as required by Penal Code section 939.71, thereby preventing 
the grand jury from exercising its duties under Penal Code section 
939.7.That failure has resulted in substantial prejudice and is, there¬ 
fore, grounds, under Penal Code section 939.71, for dismissal of the 
portion of the indictment related to that evidence. This motion will be 

based on the attached supporting memorandum,_ [the attached 

declarations(s), the attached exhibit(s)] _, all papers filed and records 

in this action, evidence taken at the hearing on this motion, and argu¬ 
ment at that hearing. 
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Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for _[name of 

defendant] _ 

[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 
SUMMARY OF ARGUMENT 

_[Summarize your argument in two to three sentences.] _ 

STATEMENT OF FACTS 

_ [Summarize the facts concerning the crime(s) charged as brought 

out in testimony before the Grand Jury. Follow each summary of particular 
testimony with a parenthetical citation to the page (and line, if you wish) of 
the Grand Jury transcript on which that testimony may be found.] _ 

[Examp/e] 

On the morning of June 14,2004, David Jones was notified by the 
maid that the television was missing from Room 24 of the Villa Motel, 
of which Mr. Jones is the manager. On entering the room, Mr. Jones 
found that the window had been forced open and a television was 
missing. (RT 5:3-10) 

_ [List the charges that were found against the defendant by the 

Grand Jury, and on what date.] _ 

EXCULPATORY EViDENCE 

_ [Describe whatever exculpatory evidence was available to the pros¬ 
ecutor but not presented to the prosecution. Cite to where the exculpatory 
evidence is memorialized; also attach a copy as an exhibit, and cite to that 
copy as well. Sources of such information might include police reports, 
declarations from defense investigators who interviewed witnesses who 
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said they gave particular information to the prosecution, and testimony 
from an earlier hearing in the same case if it has been dismissed before. 
If you sent information to the prosecution and requested that the Grand 
Jury be made aware of it, attach a copy as an exhibit] _ 

ARGUMENT 

THE PROSECUTION IS REQUIRED TO INFORM THE GRAND JURY 
OF EXCULPATORY EVIDENCE OF WHICH IT IS AWARE 

The prosecution is required to inform the Grand Jury of any excui- 
patory evidence of which it is aware. (Penai Code section 939.71.) 
Aithough Penai Code section 939.71 does not define “excuipatory 
evidence,” it is expressiy intended to codify the hoiding in Johnson v 
Superior Court (1975) 15 C3d 248, which described such evidence as 
evidence that tends to expiain away the charges and as evidence that 
reasonabiy tends to negate guilt {Cummiskey v Superior Court (1992) 
3 C4th 1018,1033). 

DISMISSAL IS THE REMEDY FOR THE PROSECUTION’S FAILURE 
TO INFORM THE GRAND JURY OF EXCULPATORY EVIDENCE OF 
WHICH IT IS AWARE WHEN THAT FAILURE RESULTS IN SUBSTAN* 
TIAL PREJUDICE 

The prosecution’s faiiure to inform the Grand Jury of excuipatory 
evidence of which it is aware is grounds for dismissal if that faiiure 
resuits in substantiai prejudice. (Penai Code section 939.71.) 

THE PROSECUTiON WAS AWARE OF EXCULPATORY EViDENCE 
THAT WAS NOT DISCLOSED TO THE GRAND JURY 

_ [Describe what evidence not disclosed to the grand Jury was avail¬ 
able to the prosecution and why it was exculpatory. Detail how the pros¬ 
ecution was aware of if] _. 

SUBSTANTIAL PREJUDICE RESULTS WHEN IT IS REASONABLY 
PROBABLE THAT A RESULT MORE FAVORABLE TO THE DEFEN¬ 
DANT WOULD HAVE BEEN REACHED IF THE GRAND JURY HAD 
BEEN INFORMED OF THE EXCULPATORY EVIDENCE 

The test for assessing substantiai prejudice under Penai Code 
section 939.71 is whether, evaluating the entire record, it is reason¬ 
abiy probabie that a result more favorable to the defendant would 
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have been reached if the exculpatory evidence had been disclosed to 
the grand jury. Berardi v Superior Court (2007) 149 CA4th 476. 

THE FAILURE TO DISCLOSE EXCULPATORY EVIDENCE 
RESULTED IN SUBSTANTIAL PREJUDICE 

_ [Describe how failure to disclose the exculpatory evidence resulted 

in substantial prejudice] _. 


CONCLUSION 

The indictment should be dismissed, on the basis of the prosecu¬ 
tion’s failure to inform the Grand Jury of exculpatory evidence of 
which it was aware, resulting in substantial prejudice. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

Comment: The defendant is entitled to discovery of both testimonial 
and nontestimonial portions of grand jury proceedings to prepare a motion 
to dismiss the indictment. People v Superior Court (Mouchaourab) (2000) 
78 CA4th 403. The court in Mouchaourab construed Pen C §939.71 as one 
of the “express statutory provisions” that authorizes discovery under Pen 
C § 1054(e). A sample informal discovery motion and a sample motion to 
compel discovery are in chap 11. 

NOTE^ This motion is not made as a Pen C §995 motion, because evi¬ 
dence must be taken; rather it is made as a motion to dismiss the 
indictment under Pen C §939.71. You should check local practice 
concerning the procedures followed for such motions. 

If the defense is aware of the existence of exculpatory evidence that is 
persuasive enough to “explain away the charges” (see Pen C §939.7), the 
defense may wish to submit a letter to the grand jury and to the prosecu¬ 
tion informing them of the existence of exculpatory evidence. See §9.3. 

The opposition arguments that may be made by the prosecution include 
the following; 
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• The proposed evidence was not exculpatory; the evidence was not 
within the reach of the grand jury (Pen C §939.7). 

• The grand jury was aware of the evidence but did not ask the pros¬ 
ecution to produce it. 

• The prosecution did tell the grand jury of the exculpatory evidence. 

• The failure to present the proposed evidence did not result in sub¬ 
stantial prejudice. 

See People v Thorbourn (2004) 121 CA4th 1083, 1090. 

Substantial prejudice is demonstrated when, evaluating the entire 
record, it is reasonably probable that a result more favorable to the defen¬ 
dant would have been reached if the exculpatory evidence had been dis¬ 
closed to the grand jury. Berardi v Superior Court (2007) 149 CA4th 476. 

Any relevant declarations, affidavits, or other documents needed to sup¬ 
port the motion should be attached as exhibits. See §§18.3-18.4 on decla¬ 
rations and affidavits and §1.25 on exhibits. 

Cross-Reference: On the prosecutor’s obligation to present exculpatory 
evidence to the grand jury, see Crim Law §9.19. 


§9.3 C. Request to Grand Jury and Prosecution to 

Consider Excuipatory Evidence 

[Attorney’s letterhead] 

To:_ [Name of grand jury foreman or forewoman and of District Attor¬ 
ney] _ 

_ [Address] _ 

_ [Name of District Attorney] _ 

_ [Address] _ 

Re:_ [Name of defendant] _ 

Dear_ [Name of grand jury foreman or forewoman and of District Attor¬ 
ney] _: 

_ [State name of defendant and describe case sufficiently to identify it 

to the recipients of the letter]__. 

_ [Describe the grand jury’s obligations and rights when it receives 

notice of exculpatory evidence (Pen C §§939.7,939.71)] _. 


[Example] 
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Under Penal Code section 939.71, the prosecution has a duty to 
inform the Grand Jury of any exculpatory evidence of which the pros¬ 
ecution is aware. For purposes of this code section, excuipatory evi¬ 
dence inciudes evidence that tends to expiain away the charges and 
evidence that reasonably tends to negate guilt. (Penal Code section 
939.71(b); Cummiskey v Superior Court (1992) 3 C4th 1018,1033.) The 
Grand Jury must weigh ail the evidence submitted to it and, when it 
has reason to beiieve that other evidence within its reach will explain 
away the charge, it must order the evidence to be produced. (Penai 
Code section 939.7.) Copies of these code sections are attached to 
this ietter. 

_ [Describe in separate paragraphs each piece of evidence that is 

excuipatory. You might foiiow a formula for each piece of evidence: First, 
describe it; second, teii why it is excuipatory; third, state that a copy is 
attached to the ietter, if that is the case (if a copy is not attached. Pen C 
§939.7 requires that you expiain why the evidence is within the reach of 
the grand jury); fourth, if the prosecution wiii have to subpoena (duces 
tecum) a witness or evidence, give sufficient information (such as 
addresses and phone numbers) for that to easily be accomplished.] _ 

_ [Summarize why no indictment should be found. Offer to provide any 

further information needed either by the grand jury or the prosecution] _. 

Date:_ Respectfuiiy submitted, 

_ [Signature of attorney] _ 

_[Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for _ [name of 

defendant] _ 

Comment: Both the prosecutor and the grand jury foreperson may be 
addressed in the same letter, and two originals prepared, signed, and sent 
(so that each recipient knows that the other has a copy). This is not a court 
paper and so is not served and filed. Because of the importance of the 
information and the usual need to act quickly, however, the defense may 
wish to have these letters delivered by messenger. Because the defense 
may have to prove at a later time that the letter was delivered to the pros¬ 
ecution and to the grand jury, and possibly prove the date of delivery, the 
defense should have proof of service. It is common either to have those 
receiving it sign for receipt, or to send the letter certified mail, return 
receipt requested. 
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Defense counsel must weigh several factors before deciding whether to 
send favorable defense information to the grand jury and the prosecution. 
First, if you are not experienced with this particular grand jury, find out 
from local practitioners whether it is a “rubber stamp” for the prosecution. 
Consider whether any of the favorable information is privileged or work 
product or would not otherwise be discovered by the prosecution. Decide 
whether the information really satisfies the Pen C §939.7 condition that it 
“will explain away the charge.” 

Defense counsel who wants to try to reach a disposition that does not 
involve the filing of an indictment may make an appointment to personally 
present the exculpatory evidence to the prosecutor before the grand jury 
has had the opportunity to find an indictment. 

The prosecution has no obligation to disclose nonexculpatory evidence 
to the grand jury. If the grand jury also received a copy of the defense let¬ 
ter, the prosecution may want to ask them if they want to take evidence on 
the information contained in the defense letter. 
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Client Interview 


I. OVERVIEW 

A. Client Interview Form §10.1 


I. OVERVIEW 

§10.1 A. Client interview Form 

CLIENT INTERVIEW FORM 

Date_ 

Name * _ •' ' 

Address_Telephone. 

(Number, street, city, and zip code) 

Birthdate_Social Security No_ 

E-mail Address 


Education 

(Highest grade completed) (School names) 

Vocational Training 

(Skill) (School name) 

:J(r' 

Driver’s License No._Issuing State_ 

Auto Model/Make_ 

Automobile License No_ 

Have you contacted another attorney about this case? Please provide 
details. 
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Do you have any outstanding warrants for your arrest? Please provide 
details. 


Is English your native language?_If not, what is?_Do 

you need an interpreter?_ 

Are you a U.S. citizen?_If not, what is your immigration status? 


Do you have other cases pending?_ 

Are you now on probation, parole, or supervised release?_ 

If you are on probation, parole, or supervised release, please list the 
name and telephone number of your probation or parole officer:_ 


List all prior arrests and whether convicted or not. 

Offense Arresting Agency Date Disposition 


FAMILY 

Name Address Telephone Birthdate Where Employed 
Father 

Mother (Maiden) 

Stepfather 
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Stepmother 


Name Address Telephone Birthdate Where Employed 
Brothers/Sisters 
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Children/Stepchildren 


PREVIOUS RECORD 

Have you ever been referred to adult or juvenile probation or parole? 


Agency Location Date 


Have you ever been in a jail, prison, or mental hospital for juveniles or 
adults?_ 

Name of Institution Date Why were you there? 


Important: Give complete names and mailing addresses for the next 
three categories. 

MARITAL HISTORY 

Married to: Date Married Date Sep/Div 


(Spouse’s current address/telephone) 

(Spouse’s current employer/telephone) 

EMPLOYMENT HISTORY (List present or last employment first) 
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From/To Name of Employer Type of Business 


(Position held/Salary) 

(Address) 

(Telephone) 

From/To Name of Employer Type of Business 


(Position held/Salary) 

(Address) 

(Telephone) 

LIST PERSONAL REFERENCES (Persons who know you other than 
relatives) 

Name Address Telephone 


DESCRIPTION OF CHARGED OFFENSE: 

[This space is left blank for your attorney to fill out.] 


THE ARREST: SEARCHES; STATEMENTS TO POLICE: Did anything 
unusual happen when you were arrested? Were you, anyone with you, 
or any place searched? Did the police take anything? Did you make a 
statement to the police? What were the contents of your statements? 


PHYSICAL, MENTAL, EMOTIONAL, MARITAL, DRUGS, AND/OR 
ALCOHOL PROBLEMS: Have you had a problem in any of the above 
areas? Yes_No_ 



10-5 • Client Interview 


§ 10.1 


If yes, please explain;. 


Are you currently receiving medical treatment or are you seeing a 
counselor or therapist? Yes_No_ 

Name_ 

Telephone_ 

Add ress_ 

WITNESSES: Please list all the names, addresses, and telephone 
numbers of people who witnessed the alleged crime or who can give 
information about it. 

Name Address 


(Date) (Signature of client) 

If someone helped you to complete this questionnaire, please write 
that person’s name, address, and telephone number below. 


(Name) 


(Address) 


(Telephone) 

Comment: You can have the client fill out the above form before the 
interview begins or can use it to organize the interview and elicit the infor¬ 
mation during the interview. To protect the attorney-client privilege, you or 
your secretary should caution the client not to share the form with any 
other person or to bring any other person to the interview unless an inter¬ 
preter is required. 

Cross-Reference: Additional information can be found in California 
Criminal Law Procedure and Practice, chap 10 (Cal CEB), and in Crim 
Law §§1.8 (first interview), 1.9 (jail kit), 3.13 (interviewing the client), 
3.14-3.18 (fees and retainer agreements), 3.20-3.22 (accepting employ¬ 
ment), and 32.12 (examples of possible defenses). 
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Discovery 


I. OVERVIEW 

A. Informal Defense Discovery Request §11.1 

B. Defense Motion to Compel Discovery §11.2 

C. Defense Motion for Sanctions §11.3 

D. Informal Prosecution Discovery Request §11.4 

E. Opposition to Prosecution Discovery Request §11.5 
R Prosecution Motion to Compel Discovery §11.6 

G. Prosecution Motion for Sanctions §11.7 

H. Motion for In Chambers Appointment of Defense Expert §11.8 

I. Defense Motion to Preserve and Copy Tape (Harvey/Madden 
Motion) §11.9 

J. Defense Motion for Transfer of Evidence for Retesting §11.10 

K. Defense Motion to Dismiss Because of Destruction or Loss of 
Evidence (Trombetta/Youngblood Motion) §11.11 

L. Defense Motion for Discovery of Police or Custodial Officer 
Conduct (Pitchess Motion) §11.12 

M. Defense Motion for Discovery of Victim’s Violent 
Conduct §11.13 

N. Defense Ex Parte Motion for Production of Booking Photo or 
Latent Fingerprints §11.14 

O. Request for Disclosure of Juvenile Case File (Judicial Council 
Form JV-570) §11.15 

P Acknowledgment of Discovery §11.16 
Q. Motion for Conditional Examination §11.17 

I. OVERVIEW 

§11.1 A. Informal Defense Discovery Request 

[The informal request may be made by letter, or may be in the 
form of a court document so that it can be filed. The first page 
of every paper filed in court must begin with a caption, in the 
format prescribed by Cal Rules of Ct 2.111. See sample first 
page in §1.12. For discussion of Cal Rules of Ct 2.111, see 
§§1.4-1.10.] 
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TO_ [NAME\ _, DISTRICT ATTORNEY OF_COUNTY: 

NOTICE IS HEREBY GIVEN that I presently represent defendant, 

_[name]_ , who Is charged with violation of_ [state charges] _in 

Docket No._ [number] _. Defendant is to next appear in Department 

_ [number] of the [name of court] on [date] . 

Under Penal Code section 1054.5(b), I hereby request that on or 

before the date of that appearance,_ [give an alternative date if that is 

desired] _, you provide me with copies of the following information, 

or provide me with the opportunity to review all of the following infor¬ 
mation: 


[The main items of information to be requested are listed 
below; select the ones you want, delete the rest, and add any 
others relevant to your case.] 

The names, current addresses, and teiephone numbers of ali wit¬ 
nesses to be caiied to testify against the defendant at triai and of ali 
percipient witnesses and potentiai witnesses, whether or not the 
prosecution intends to cali the witness to testify against the defen¬ 
dant at triai. (See Penai Code sections 1054.1(a), 1054(e); Brady v 
Maryland (1963) 373 US 83, 83 S Ct 1194. See aiso In re Littlefield 
(1993) 5 C4th 122.) 

Ali statements or utterances by the defendant_ [or a codefen¬ 
dant] _, orai or written, however recorded or preserved, whether or 

not signed or acknowiedged by the defendant_ [or codefendanf] _. 

(Penal Code section 1054.1(b), (e); Brady v Maryland, supra.) 

The content of any statements made in the defendant’s presence 
whiie being interrogated by iaw enforcement that were intended or 
might reasonabiy be expected to have the effect of encouraging the 
defendant to give a statement about the offense to the police. {People 
V Haydel (1974) 12 C3d 190; Napue v Illinois (1959) 360 US 264,79 S Ct 
1173.) 

Aii notes of observations of the defendant’s physicai appearance, 
emotional state, or sobriety by law enforcement personnel or their 
agents at or near the time of defendant’s arrest. (See People v Haydel, 
supra.) 

All physical evidence obtained in the investigation of the case 
against the defendant. (Penai Code section 1054.1(c), (e).) 
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All photographs, transparencies, slides, diagrams, motion pictures 
and videotapes of the scene of the alleged offense. (Penal Code sec¬ 
tion 1054.1(c), (e).) 

All photographs, motion pictures, or videotapes of the defendant 
made at or near the time of defendant’s arrest in this case. (Penal 
Code section 1054.1(c), (e).) 

All photographs, videotapes, motion pictures, composites, or like¬ 
nesses shown to witnesses and prospective witnesses in this case 
for the purpose of establishing the identity of suspects in the crime 
charged against the defendant, and all reports concerning the dis¬ 
play of such. (Penal Code section 1054.1(c), (e).) 

The names and addresses of each witness shown or attending a 
lineup involving the above-entitled case and the results of any such 
lineup. (Penal Code section 1054.1(e); Brady v Maryland (1963) 373 US 
83,83 S Ct 1194.) 

A copy of any police radio communication tape concerning the 
case. (See People v Madden (1970) 2 C3d 1017.) 

Any record of criminal arrests or convictions of the defendant. 
(Penal Code section 1054.1 (d)-(e).) 

Any exculpatory evidence, information, documents, and other 
materials in the possession of, or that have come to the attention of, 
the District Attorney or of any police department involved in the 
investigation of the case against the defendant. (Penal Code sections 
1054.1(e), 1054(e). See Giglio v U.S. (1972) 405 US 150, 92 S Ct 763; 
Brady v Maryland (1963) 373 US 83,83 S Ct 1194.) 

Any record of criminal arrests or convictions (whether for felonies 
or misdemeanors) of any witness to be called to testify against the 
defendant. (Penal Code sections 1054.1(e), 1054(e); People v Lang 
(1989) 49 C3d 991; People v Harris (1989) 47 C3d 1047. See People v 
Pensinger (1991) 52 C3d 1210,1271; People v Santos (1994) 30 CA4th 
169.) 

Any promises and/or inducements of any kind made by the pros¬ 
ecution to induce or encourage a witness to assist the prosecution in 
its investigation of the above-entitled case, or to induce a witness to 
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testify for the prosecution in the above-entitied case. (See Penai 
Code section 1054.1(e); Brady v Maryland (1963) 373 US 83, 83 S Ct 
1194.) 

Any information reievant to impeachment of any witness that the 
prosecution intends to caii at the triai, inciuding any threats, prom¬ 
ises, inducements, offers of reward or immunity, affirmative represen¬ 
tations made or implied, and any record of convictions, or of pending 
charges, probation, or parole. (Penal Code sections 1054.1(e), 
1054(e). See Davis v Alaska (1974) 415 US 308,94 S Ct 1105.) 

All records concerning the arrest of the alleged victim, complaints 
filed against the victim, or information concerning incidents of spe¬ 
cific acts of aggression by the alleged victim, as well as the names, 
addresses, and phone numbers of witnesses to such acts. There is 

good cause to request such records because_ [e.g., such records will 

show that alleged victim is prone to violence and victim’s claims of self- 

defense lack corroboration or substance] _ . (Penal Code section 

1054.1(e). See Hill v Superior Court (1974) 10 C3d 812, 817 (upon 
showing of good cause, trial court has discretion to allow defendant 
to discover “rap sheet” of prosecution witness).) 

The identity and whereabouts of any material informants. (Penal 
Code sections 1054.1(e), 1054(e).) 

The names and addresses of all persons detained or arrested as 
suspects in the above-titled case, and any statement(s) made by 
such persons. (See Penal Code section 1054.1(e); Brady v Maryiand 
(1963) 373 US 83,83 S Ct 1194.) 

All written or recorded statements of witnesses who will testify at 
trial. (Penal Code section 1054.1 (e)-(f).) 

All written or recorded statements of percipient witnesses, 
whether or not they will be called to testify. (Penal Code sections 
1054.1(e), 1054(e).) 

Latent fingerprints lifted in the investigation of this case and pho¬ 
tographs of such latent fingerprints, if any. (Penal Code section 
1054.1(e); Brady v Maryland, supra.) 

The known exemplars of fingerprints, if any, used for comparison 
with latent fingerprints lifted during the investigation of the alleged 
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offense. (Penal Code section 1054.1(e); Brady v Marylartd, supra.) All 
photographs, videotapes, audiotapes, and movies concerning this 
case. (See Penal Code section 1054.1(e).) 

All laboratory, technician, and other reports concerning the testing 
and examination of evidence concerning this case. (Penal Code sec¬ 
tion 1054.1(e)-(f).) 

All reports of experts made in conjunction with this case, involving 
the results of physical or mental examinations, scientific tests, 
experiments, or comparisons that the prosecutor intends to offer in 
evidence at the preliminary hearing or at trial, and ail reports of 
experts who reviewed the work of a prosecution expert who will tes¬ 
tify at the preliminary hearing or at trial. (Penal Code section 
1054.1(e)-(f).) 

All notes and reports of police officers and investigators concern¬ 
ing the offense charged. This includes reports concerning all aspects 
of the case, e.g., the crime, the defendant’s arrest, law enforcement 
activities and observations, and conversations with witnesses and 
potential witnesses. (Penal Code section 1054.1(e)-(Q.) 

All reports and notes of any law enforcement officer or investigator 
concerning the defendant and/or the above-entitled case that are 
maintained separately from the official file, e.g., as “current investiga¬ 
tion files,” “field identification notes,” or “street files.” 

If Officer _Jname] _has not worted for the_ [name of arresting 

agency for which officer works]_ _ for at least five years, and worked for 
another law enforcement agency within five years of the date of the 
arrest in the instant case, the name and mailing address of Officer 

_ [name] _’s previous employer. (Penal Code section 1054.1(e); 

Pitchess V Superior Court (1974) 11 C3d 531.) All crime reports and 
arrest reports and other law enforcement reports, and any other infor¬ 
mation known to the_ [name of department] _Police Department 

tending to show that the victim, [nameL _> was involved in_ [state 

crime, e.g., drug trafficking] _, in order to support defendant’s state¬ 
ment _ [teii what defendant’s statement was, e.g., that the crime 

occurred in a dispute over drugs and was not a robbery] _. 

Any evidence to be used in rebuttal of the defense case. (Mal¬ 
donado V Superior Court (2012) 53 C4th 1112.) 

[Continue] 
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Defendant asks that this document be treated as a continuing 
request through the compietion of triai. 

Thank you in advance for your cooperation. 

Date:_ \Signature of attorney] 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 


Received by:_ 

Date:_ 

Comment: An informal discovery request is required before court- 
ordered discovery may be requested. Pen C § 1054.5(b). Counsel should 
always research the local court rules and standing orders for discovery. 
Many courts have a standing order for discovery that requires disclosure of 
the most commonly requested discovery items. For example, the San Fran¬ 
cisco Superior Court Rules provide that “Disclosures required by Penal 
Code §§1054.1 and 1054.3 shall be made not later than the pre-trial con¬ 
ference.” San Francisco Ct R 16.9(A)(1). A standing order simplifies dis¬ 
covery practice, but it is often necessary to supplement it with a specific 
request for information pertinent to the case. For example, a standing dis¬ 
covery order might require the prosecution to turn over exculpatory mate¬ 
rial discoverable under Brady v Maryland (1963) 373 US 83, 83 S Ct 
1194. However, a request specifying the specific information sought is 
necessary when the exculpatory value of the desired information is not 
readily apparent. See In re Steele (2004) 32 C4th 682,701. 

Informal requests should be made early so that counsel can use the 
requested materials in investigating the case and preparing for trial and to 
allow ample time for a formal discovery motion if there is any difficulty in 
obtaining discoverable materials through informal methods. See People v 
Gutierrez 214 CA4th 343 (prosecution’s duty to disclose exculpa¬ 
tory evidence under Brady applies to preliminary hearings). The prosecu¬ 
tor must be given 15 calendar days in which to comply with the informal 
request before court-ordered discovery may be sought. See Pen C 
§ 1054.5(b). When time limits are a problem, counsel should request an 
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order shortening time or whatever other order is necessary. See Hobbs v 
Municipal Court (1991) 233 CA3d 670, 696, disapproved on other 
grounds in People v Tillis (1998) 18 C4th 284, 295. A sample application 
for an order shortening time is in §18.10. A sample motion to compel dis¬ 
covery is in §11.2. A sample motion for sanctions is in §11.3. 

How informal the informal discovery process is varies from jurisdiction 
to jurisdiction. It may be common practice in some courts to make infor¬ 
mal discovery requests orally; in others, it may be common practice to for¬ 
mat the informal request as a court document and filed with the clerk along 
with proof of service on the opposing party. Counsel should be aware of 
the practice in the court in which he or she is appearing regarding what 
type of request is preferred or required. However, it is important to remem¬ 
ber that the informal request is a prerequisite for a motion to compel dis¬ 
covery. For this reason, some experienced attorneys strongly recommend 
preparing a written informal request that is as specific as possible, and 
which separately describes each requested item. If court intervention 
becomes necessary, the attorney can simply attach the informal discovery 
to his or her noticed request. 

WARNINO Standing discovery orders and lists of standard discovery 
items, such as the list reproduced in this section, are useful, but it is 
also crucial for counsel to consider whether the facts of the particular 
case suggest the need for additional discovery and to add such items 
to the informal discovery request when appropriate. For example, 
when the defendant has been charged by indictment, the grand jury 
transcript, including nontestimonial material, is discoverable under 
Pen C § 1054(e). See People v Superior Court (Mouchaourab) (2000) 
78 CA4th 403. See also §9.2. 

Some attorneys informally request discovery in a letter, sent by regis¬ 
tered or certified mail, return receipt requested. This provides documenta¬ 
tion of the fact that the request was made; however, it does not document 
the contents of the request. San Francisco requires parties to provide writ¬ 
ten receipts describing contents exchanged during discovery and time 
received. San Francisco Ct R 16.9(A)(2). 

Serving and filing the request is the safest procedure. The filed docu¬ 
ment provides evidence of what was requested and may avert later ques¬ 
tions about whether counsel made an informal request for specific items 
sought in a motion to compel discovery. The sample form provided here 
may be formatted as a court document (see Cal Rules of Ct 2.100-2.119; 
§§1.2-1.12) and filed with an attached proof of service. 
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Reasons that the prosecution may not give the defense various types of 
discovery include the following: 

• The requested discovery is not required to be given to the defense by 
Pen C §§1054-1054.7. The prosecution will closely examine the 
request to see if it comports with statutory requirements, and may 
oppose any item arguably not covered under the statutory discovery 
scheme. The prosecution will usually want to narrow the scope of the 
request as much as possible. 

• The requested discovery is work product as defined by CCP 
§2018.030(a). Pen C §1054.6. 

• The requested discovery is privileged. Pen C § 1054.6. In some cases, 
privileged information is not required to be disclosed at the time the 
witness is “designated” (e.g., pretrial, at the time discovery is usually 
requested) but may be required to be disclosed later if the witness in 
fact testifies at trial. See Andrade v Superior Court (1996) 46 CA4th 
1609, 1613; Rodriguez v Superior Court (1993) 14 CA4th 1260. 

• The requested discovery has to be obtained from third parties not 
working as part of the investigative or prosecutorial team for the dis¬ 
trict attorney. See Pen C §§1054(e), 1054.1, 1054.5(a); People v 
Superior Court (Barrett) (2000) 80 CA4th 1305, 1314. In that case, 
the defense can obtain the requested evidence directly from the 
source. People v Webber (1991) 228 CA3d 1146, 1167. 

• Evidence claimed to be favorable to the defense under Brady does 
not fit the Brady requirements. 

• Other formal proceedings for obtaining the requested evidence that 
should be followed, e.g., motion to disclose a nontestifying infor¬ 
mant, or Pitchess motion. 

The prosecution should make a record of when and what discovery is 
given to the defense in response to the informal request. If the district 
attorney complies with the informal discovery request from the defense, 
further discovery proceedings are unnecessary. If the district attorney does 
not comply, or does not completely comply, formal discovery must be pur¬ 
sued. When the district attorney complies with the informal request, coun¬ 
sel should make a memorandum of compliance for the file that describes 
what was received and when. The district attorney may require defense 
counsel to reply with a discovery inventory letter that describes each piece 
of discovery received from the prosecution and the date it was received. As 
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noted above, San Francisco local rules actually require that parties 
exchange receipts detailing contents exchanged during discovery and date 
of compliance. San Francisco Ct R 16.9(A)(2). 

Certain types of discovery should be requested through separate 
motions, e.g., Pitchess motions (see California Criminal Law Procedure 
and Practice §§11.19-11.24 (Cal CEB)), Trombetta motions (see Crim 
Law §§11.27-11.28), and motions to disclose the identity of a nontestify¬ 
ing informant (see Crim Law, chap 17). See Crim Law § 11.2 for a list of 
the common special discovery motions; see the outline at the beginning of 
this chapter for a list of the special discovery motions included in this 
forms manual. 

Cross-Reference: For further discussion of discovery, see Crim Law, 
chap 11. 


§11.2 B. Defense Motion to Compel Discovery 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that on_ [date] _, in Department_ [num- 

ber]__ at_ [time]__, or as soon thereafter as the matter may be 

heard, the defendant,_ [name]__, will move that the Court compel 

discovery of the items previously requested informally of the pros¬ 
ecution on_ [date] _, and not given to the defense.Those items are 

listed in the attached_ [e.g., declaration of counsel] _. This motion 

will be based on the attached supporting memorandum,_ [the 

attached declarations(s), the attached exhibit(s)]_ all papers filed and 
records in this action, evidence taken at the hearing on this motion, 
and argument at that hearing. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for __[name of 
defendant] _ 
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[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 

AN INFORMAL DISCOVERY REQUEST HAS ALREADY BEEN 
MADE OF THE PROSECUTION, AND __[THERE WAS NO RESPONSE/ 
THE PROSECUTION DID NOT DISCLOSE ALL REQUESTED ITEMS] _ 

The defense is required to informally seek discovery at ieast 15 
caiendar days before asking for court-ordered discovery. (Penai Code 
section 1054.5(b).) In this case, the defense met that obiigation. 

__[Descrlbe when and how discovery was requested. If the informal dis¬ 
covery request was a court form for standard discovery In criminal cases, 

state that] _A copy of that informai request is attached as Exhibit A. 

__[Describe the prosecution’s response, if any, e.g., the prosecution did 
not comply at all, or turned over some requested items, but not others. If 
there was partial compliance, tell where In the motion that is detailed, e.g., 
the Items disclosed by the prosecution are set out in Exhibit B, defense 
counsel’s notice of receipt of discovery, and in Exhibit C, the prosecution’s 
compliance letter.] _ 

THE DEFENSE ASKS THE COURT TO ORDER THE PROSECUTION 
TO DISCLOSE TO THE DEFENSE THE ITEMS LISTED BELOW. ALL OF 
THEM WERE REQUESTED INFORMALLY OF THE PROSECUTION, 
BUT NONE HAVE BEEN GIVEN TO THE DEFENSE 

[Describe what the defense Is requesting In general, usually 
one of the following choices.] 

[Option 1] 

The defense requests that the court order the prosecution to dis¬ 
close all items that were requested in the informal discovery request 
that is attached as Exhibit A, and that are described below. 

[Option 2] 

The prosecution did not disclose every item requested by the 
defense in its informal discovery motion (Exhibit A). The defense 
therefore requests that the court order the prosecution to disclose to 
the defense those items set out below, which were informally 
requested but not disclosed. 
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[Continue] 

[Set out all items requested that have not been produced by the pros¬ 
ecution, with accompanying authority that supports their discovery. Be 
sure to list only the items not produced. A sample informal request is in 
§11.1. The main items to request follow. Delete any that do not apply, and 
add any additional ones relevant to your case. They may follow each other, 
as they do here, or each request may be put on a separate page.] 

DEFENDANT’S STATEMENTS 

All statements by the defendant, however recorded or preserved, 
whether or not signed or acknowledged by the defendant, whether 
made to police officers or to other peopie, and the names, addresses, 
and telephone numbers of any and all witnesses to the making of 
said statements, if such statements were oral, they shall be reduced 
to written form and provided to defense counsei. If any such state¬ 
ments were tape-recorded and/or videotaped, the defense shail be 
permitted to copy such videotape and/or tape-recording and, in addi¬ 
tion, any transcript made thereof. Any notes of any such statements, 
utterances or memoranda shali be preserved, and a copy provided to 
the defense. 

AUTHORITIES: Penal Code section 1054.1(b). 

ORDER OF THE COURT: Granted_Denied_ 


Ordered, with the foiiowing modification:_ 

STATEMENTS USED DURING INTERROGATION OF DEFENDANT 

All statements of any person that were shown, read, played, or 
paraphrased to the defendant during any interrogation conducted by 
iaw enforcement. The content of any statements made to the defen¬ 
dant or anyone else in the defendant’s presence, which (a) were made 
in order to encourage the defendant to cooperate with the police 
and/or (b) might reasonabiy be expected to have the effect of encour¬ 
aging the defendant to give a statement about the offense to the 
police. 

AUTHORITIES: Penal Code section 1054.1(e); Brady v Maryland 
(1963) 373 US 83, 83 S Ct 1194. 

ORDER OF THE COURT: Granted_Denied_ 
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Ordered, with the following modification:_ 

OBSERVATIONS OF DEFENDANT AT AND NEAR TIME STATEMENT 
MADE 

All memoranda or reports of observations made by police officers, 
or prosecution investigators and psychotherapists at or near the time 
of the arrest of the defendant, and at or near the time of the making of 
any statement, utterance, or memoranda by the defendant, concern¬ 
ing the defendant’s physical appearance, emotional state or state of 
sobriety. 

AUTHORITIES: Penal Code section 1054.1(e). 

ORDER OF THE COURT: Granted_Denied_ 


Ordered, with the following modification:_ 

PHOTOS, ETC. OF SCENE OF CRIME 

All photographs, transparencies, slides, diagrams, motion piC' 
tures, and videotapes of the scene of the alleged offense. 

AUTHORITIES: Penal Code section 1054.1(c), (e). 

ORDER OF THE COURT: Granted_Denied_ 


Ordered, with the following modification:_ 

WITNESSES TO BE CALLED AT TRIAL 

The names, current addresses, telephone numbers, and all state¬ 
ments, oral or written, of every prosecution witness whom the pros¬ 
ecution reasonably anticipates it is likely to call to testify at trial, 
including notes from interviews with these witnesses. 

AUTHORITIES: Penal Code section 1054.1(a) 

ORDER OF THE COURT: Granted_Denied_ 

Ordered, with the following modification:_ 


CRIMINAL RECORD OF WITNESSES TO BE CALLED AT TRIAL 
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For each witness who may be called to testify at trial, all records, 
including police reports, relating to any felony conviction, or any mis¬ 
demeanor charge, any pending charges, any pending parole or pro¬ 
bation, anywhere in California, both at the time of the alleged offense 
and presently pending. Also any docket numbers or CEN numbers 
generated by the incident giving rise to the report. 

AUTHORITIES: Penal Code section 1054.1(d) (“existence of a 
felony conviction of any material witness whose credibility is likely to 
be critical to the outcome of the trial”); California Constitution article 
I, section 28(f); People v Wheeler (1992) 4 C4th 284; People v Mickle 
(1991) 54 C3d 140,168; Evidence Code sections 452.5,780,788. See 
also Brady v Maryland (1963) 373 US 83,83 S Ct 1194. 

ORDER OF THE COURT: Granted_Denied_ 

Ordered, with the following modification:_ 

PERCIPIENT WITNESSES 

The names, current addresses, telephone numbers, and all state¬ 
ments, oral or written, of all persons who were percipient witnesses 
as herein defined, including notes from interviews with these wit¬ 
nesses, whether or not they are to be called to testify against the 
defendant at trial. The term “percipient” includes any witness to the 
charged offenses or incidents immediately attendant thereto, as well 
as a witness who perceived relevant details either before or after the 
commission of the charged offenses. 

AUTHORITIES: Penal Code section 1054.1(a), (e), (f); Brady v Mary¬ 
land, supra. 

ORDER OF THE COURT: Granted_Denied_ 


Ordered, with the following modification:_ 

REPORTS, RECORDS, AND NOTES ON WITNESSES 

All reports, records and notes regarding the witnesses who will be 
called to testify at trial, or who were percipient witnesses to the 
charged offense(s), as described above, bearing on any such wit¬ 
ness’s physical or psychological limitation on their ability to per¬ 
ceive, recollect or communicate concerning the subject matter of his 
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or her testimony; the witness’s character for honesty or veracity or 
their opposites; the existence or nonexistence of any expressed bias, 
interest, or other motive in testifying; any admission of untruthfui- 
ness. Information concerning any hospitalization of the witness that 
would relate to a witness’s mental or physical abilities to observe or 
recollect, or related to the subject matter of his or her proposed tes¬ 
timony. All notes and reports of observations of police officers and 
investigators concerning the state of sobriety at the time of the 
charged offenses of those witnesses. 

AUTHORITIES: Penal Code section 1054.1(e); Evidence Code sec¬ 
tion 780; Brady v Maryland (1963) 373 US 83,83 S Ct 1194. 

ORDER OF THE COURT: Granted_Denied_ 


Ordered, with the following modification:_ 

PRIOR VIOLENT ACTS OF VICTIM 

Regarding the complaining witness,_ [describe the complaining 

witness, including his or her name and as much other identifying informa¬ 
tion as possible, e.g., date of birth, physical description, sex, race] _, 

based on Penal Code section 1054.1(a), (d)-(f), and Brady v Maryland, 
supra, counsel requests: 

1. All records concerning the arrest or conviction of the complain¬ 
ing witness for specific acts of aggression, together with the names 
and addresses of witnesses to such acts. 

2. All records concerning any felony and misdemeanor convictions 

suffered by the complaining witness to impeach_ [his/her] _cred¬ 

ibility. 

3. All police reports made within the last five years in which the 
complaining witness reportedly assaulted or otherwise engaged in 
violent conduct against the defendant. {Engstrom v Superior Court 
(1971) 20 CA3d 240.) 

4. All probation reports regarding the complaining witness made 
within the last five years. (Penal Code section 1203.05.) 

5. Any and all criminal charges pending against the complaining 
witness in any county in the State of California. 
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6. The probationary status of the complaining witness in any 
county in the State of California. 

7. The police reports for all arrests and convictions for criminal 
activity on the part of the complaining witness, as well as any docket 
numbers or CEN numbers generated by the incident giving rise to the 
report. 

AUTHORITIES: California Const article I, section 28(f); People v 
Wheeler (1992) 4 C4th 284; People v Mickle (1991) 54 C3d 140,168. 

ORDER OF THE COURT: Granted_Denied_ 

Ordered, with the following modification:_ 

DOCUMENTS USED TO REFRESH RECOLLECTION 

[Use this section in discovery motion submitted in superior 
court, after preliminary hearing has been held.] 

All notes made by prospective witnesses relating to matters cov¬ 
ered in their testimony at the preliminary examination and all docu¬ 
ments used by a prosecution witness to refresh his or her memory at 
the preliminary examination or before trial. 

AUTHORITIES: Penal Code section 1054.1(f). 

ORDER OF THE COURT: Granted_Denied_ 


Ordered, with the following modification:_ 

PROSECUTION OFFERS TO DEFENDANT OR WITNESSES TO 
OBTAIN INFORMATION OR TESTIMONY 

As to defendant and all witnesses who may be called to testify at 
the trial of the case and any and all persons who were percipient wit¬ 
nesses to the alleged offenses, whether or not they are to be called to 
testify at the trial of the case: any and all promises, inducements, 
offers of reward or immunity, plea agreements, or affirmative repre¬ 
sentations made or implied to such persons in an effort to obtain 
information or testimony as to the investigation and/or prosecution 
of the alleged offenses as charged in the information, and, as to such 
persons, any and all threats made or implied for a like purpose. 
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AUTHORITIES: Penal Code section 1054.1(e); Evidence Code sec¬ 
tion 780. 

ORDER OF THE COURT: Granted_Denied_ 

Ordered, with the foiiowing modification:_ 

LAW ENFORCEMENT REPORTS, ETC. 

Aii reports, notes, documents, diagrams, memoranda, and records, 
however recorded or preserved, prepared by any poiice officer or at a 
poiice officer’s direction in connection with this incident, inciuding, 
but not iimited to, the investigating officers’ iog, defendant’s booking 
sheet, and defendant’s arrest sheet. Ail notes made by any police offi¬ 
cer in connection with this case shail be preserved and a copy pro¬ 
vided to defense counsei. “Notes,” as used above, inciude those in 
the officiai case fiie and, additionally, those outside the officiai fiie, 
such as “street fiies,”“criminai investigation flies,” “fieid investigation 
notes,” etc. 

It is further requested that the prosecution immediately notify all 
police officers involved in this investigation to preserve any original 
notes that they may have made during this investigation. 

AUTHORITIES: Penal Code section 1054.1 (e)-(f); Brady v Maryland 
(1963) 373 US 83,83 S Ct 1194. (See discussion in the Comment at the 
end of this motion.) 

ORDER OF THE COURT: Granted_Denied_ 


Ordered, with the following modification:_ 

OPPORTUNITY TO VIEW ALL EVIDENCE 

An opportunity to view and examine all physical evidence obtained 
in the investigation of the charged offense, including a copy of all 
property record sheets, and copies of all photographs, motion pic¬ 
tures, videotapes, slides, or transparencies taken of any physical evi¬ 
dence and of the scene of the alleged offense, and copies of all pho¬ 
tographs taken of the defendant at or near the time of the charged 
offense, including the booking photograph of the defendant. 

AUTHORITIES: Penal Code section 1054.1(c). 
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ORDER OF THE COURT: Granted_Denied_ 

Ordered, with the following modification:_ 

REPORTS AND RECORDS OF EXPERTS CONCERNING CASE 

All reports and records of all chemical, biological, medical, crimi¬ 
nological, laboratory, or other testing and examination of any physi¬ 
cal evidence in this action, including, but not limited to, the victim’s 
body, bodily fluids, and/or clothing, and the defendant’s body, bodily 
fluids, and/or clothing. All reports and records of experts involving 
mental examinations of the defendant or a witness in the case. Cop¬ 
ies of any notes, tape recordings, or any other records or documents 
used or completed in the course of such testing and examination. 
The name, address, and telephone number of each person who con¬ 
ducted or performed any such test, examination, or analysis. The 
name, address, and telephone number of any person who reviewed 
any such test, examination, analysis, or report for any expert opinion, 
with a copy of each person’s report, evaluation, review and/or analy¬ 
sis. The curriculum vitae of any expert who conducted a test, wrote a 
report, or reviewed an expert’s test or report in this case, who will 
testify as an expert at the preliminary hearing or at trial. 

AUTHORITIES: Penal Code section 1054.1 (e)-(f). 

ORDER OF THE COURT: Granted_Denied_ 


Ordered, with the following modification:_ 

STATEMENTS OF CODEFENDANTS 

All statements of codefendant[s], oral or written, however recorded 
or preserved, whether or not signed or acknowledged by the code¬ 
fendant. 

AUTHORITIES: Penal Code section 1054.1(e); see Penal Code sec¬ 
tion 1054.1(b). 

ORDER OF THE COURT: Granted_Denied_ 


Ordered, with the following modification:_ 

PHOTOS OF DEFENDANT AND IDENTIFICATION MATERIALS 
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All photographs, videotapes, motion pictures, composites, or like¬ 
nesses, of any kind or form whatsoever, shown to any and all wit¬ 
nesses or prospective witnesses in this case for the purpose of 
establishing the scope of the knowledge of such witnesses or pro¬ 
spective witnesses, or for the purpose of establishing the identity of 
suspects in the alleged offenses as charged in the information; any 
and all such photographs and the likenesses shown to such individu¬ 
als for the purpose of verifying the identification of any defendant; all 
reports and notes concerning display of any and all such photo¬ 
graphs and the like; and the names, addresses, and telephone num¬ 
bers of all persons shown such photographs and the like and any 
other persons present during such viewing. 

AUTHORITIES: Penal Code section 1054.1(c), (f); U.S. v Wade (1967) 
388 US 218,87 S Ct 1926. 

ORDER OF THE COURT: Granted_Denied_ 


Ordered, with the following modification:_ 

DEFENDANT’S CRIMINAL RECORD HISTORY 

The defendant’s criminal record history, commonly referred to as a 
“rap sheet.’’ 

AUTHORITIES: See Penal Code sections 1054.1(d), 13300(b)(9). 
ORDER OF THE COURT: Granted_Denied_ 


Ordered, with the following modification:_ 

PROPERTY SEIZED FROM DEFENDANT 

The exact location of any property seized from defendant by war¬ 
rant or process, including a specific description and inventory of 
such property; the circumstances of the search and seizure atten¬ 
dant to such taking; the names and officiai positions of law enforce¬ 
ment personnel, whether federal, state, or local, involved in said 
search and seizure, as well as the identities of any additional third 
persons who were present; a specification of items that were seized 
in addition to those belonging to, or alleged to belong to, defendant, 
including those alleged to belong to others; the precise time of each 
search and seizure; the exact beginning and ending time of the 
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search; the exact time of any arrests made during the search and the 
names, addresses, teiephone numbers, and rank of the arresting offi¬ 
cers, and the iocation of such arrest; the manner of entry involved in 
said search and seizure; any reports of visual surveillance of defen¬ 
dant, codefendants, or third parties by law enforcement officers con¬ 
ducted before any of the aforesaid searches. 

AUTHORITIES: Penal Code section 1054.1(c), (e); U.S. v Nolte (ND 
Cal 1965) 39 FRD 359. 

ORDER OF THE COURT: Granted_Denied_ 

Ordered, with the following modification:_ 

EVIDENCE FAVORABLE TO DEFENDANT (BRADY DISCOVERY) 

Any evidence that would tend to exonerate the defendant (“Brady” 
discovery), minimize_ [his/her]__ probable sentence, or that consti¬ 

tutes information that the defense might use to impeach or contradict 
prosecution witnesses. Brady discovery includes information that 
relates to the existence of evidence tending to suggest that someone 
other than the defendant committed __[the crime/any or all of the 
crlmes]__ charged against the defendant. __[Add when appli¬ 
cable:] _ [Brady discovery also includes any evidence that would 

tend to support a factor in either aggravation or mitigation as set forth in 
Penal Code section 190.3.] _ 

AUTHORITIES: Penal Code sections 1054.1(e), 1054.5(c); Izazaga v 
Superior Court (1991) 54 C3d 356, 378 (Brady disclosure required 
even though not included within Pen C §1054.1, because it is man¬ 
dated by United States Constitution); Napue v Illinois (1959) 360 US 
264, 79 S Ct 1173. 

ORDER OF THE COURT: Granted_Denied_ 


Ordered, with the following modification:_ 

CONTINUING ORDER; COPIES OF ORDER TO BE GIVEN TO LAW 
ENFORCEMENT 

The defendant requests that each of the above orders be continu¬ 
ing orders through the completion of trial, so that items granted that 
become available after the date of this order are to be made immedi- 
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ately available to defense counsel. This order is to be given to the 
prosecutor’s investigator and to the police officer in charge of inves¬ 
tigating this case, and those persons must immediately give all 
reports to the prosecutor, who must immediately give them to 
defense counsel. 

AUTHORITIES: See Pen C §1054.7. 

ORDER OF THE COURT: Granted_Denied_ 


Ordered, with the following modification:_ 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_[7/f/e if in pubiic defender 

office] _ 

Attorney for _ [name of 

defendant] _ 

[Each deciaration attached to a motion shouid start on a new 
page. Caption is unnecessary if attached to papers with 
caption and first-page caption inciudes aii parts of motion. 

See §1.9; Crim Law §18.5.] 

DECLARATION IN SUPPORT OF MOTION FOR 
DISCOVERY 

1. _ [deciarant’s name] _;_ [most such declarations, inciuding this 

one, are made by defense counsef] _, declare under penalty of perjury 

that: 

1.1 [state if you are in pubiic office, e.g., am a deputy pubiic defender 

and] _ represent the defendant in the above-entitled action. 

2. On information and belief, the records, documents, and informa¬ 

tion sought by this motion are in the actual and/or constructive pos¬ 
session of the District Attorney of_County. 

3. The records, documents, and information sought by this motion 

_ _[, except those previousiy provided,] are not available to the defen¬ 
dant or _ [his/her] _ counsel in the exercise of due diligence. 

_ [Describe why they are unavaiiabie to the defense if that may be an 

issue]__. 
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4. The records and documents sought by this motion are neces¬ 
sary to help prepare the defense in this action.The requested discov¬ 
ery wili be helpful to the defense case in the foliowing ways: 

__[Spec/7y how this information will be helpful, e.g., locating witnesses 
and physical evidence; preparing for the cross-examination and impeach¬ 
ment of witnesses to be called by the prosecution; assessing the credibil¬ 
ity of witnesses to be called by the prosecution; assessing the credibility 
of defense witnesses; corroborating the testimony of defense witnesses; 
identifying the need for defense expert witnesses] _. 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 


Date: _ _ [Signature of declarant] _ 

_[Typed name]_ 

_ [Title of declarant if in public 

office] _ 


[A proposed order should begin on a new page. See, e.g., 
Los Angeles Ct R 8.6(b) (proposed order must be separate 
document). Even if filed as part of the motion, it should have a 
separate caption. For further discussion, see Comment, 
§18.5.] 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF_ 


PEOPLE OF THE STATE OF 
CALIFORNIA, 

Plaintiff 

vs 

__[A/ame]_ 

Defendant. 


Dept. _ _[number]_ _ 

No. __[case number]__ 

[PROPOSED] ORDER 
COMPELLING DISCOVERY 
(PEN C §1054.5) 


It appearing to this Court from the deciaration of __[name of 
declaranf]__, _Jiadd title if in public office, e.g.. Deputy Public Defender 

of Los Angeles County] _ , counsei for the defendant, that there are in 

your possession or under your control certain items relevant to this 
action, and good cause appearing therefor. 


IT IS HEREBY ORDERED that you make available to __[name of 

attorney/the Public Defender of _ County] _ and/or _ [his/ 

her] _ lawful representative within _ [number] _ days of this order 

each of the items checked off by this Court as granted or modified by 
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this order as indicated on the attached paper(s). Faiiure to comply 
with this order may be punishable by contempt of court. 

IT IS FURTHER ORDERED that this Order be deemed a continuing 
and ongoing order through the completion of trial, so that any items 
granted by this order, which are actually or constructively obtained 

by or become known to the District Attorney of_County or 

any of_ [his/her] _deputies, investigators, employees, or agents 

after initial compliance with this order has been made, shall also be 
made available immediately to defense counsel. 

IT IS FURTHER ORDERED that copies of this order be given to the 
prosecutor’s investigator, and to the law enforcement officer in 
charge of investigating this case, and that the prosecutor instruct 
them that the attached orders are continuing orders, and that law 
enforcement has a continuing obligation to give items covered by 
these orders to the prosecutor, who is then to give them to defense 
counsel. 

Date:_ _ [Signature of Judge] _ 

_[Typed name] _ 

Judge of the Superior Court 

Comment: If the prosecution has not complied with the informal 
request for discovery (see §11.1), the defense may move for court-ordered 
discovery. See Pen C § 1054.5(b). This motion includes a proposed order. 
A copy of the informal request served on the prosecution should be 
attached to the motion as an exhibit, along with proof of service of the 
informal request, if any. If there is no proof of service, a declaration by the 
person who served the informal notice on the prosecution should be 
attached as an exhibit. See the sample declaration in §18.3. 

Prosecution arguments against the motion to compel discovery might 
include the following: 

• No informal request has been made. 

• AMiat was requested informally is different from items listed in for¬ 
mal motion. 

• Fifteen days have not passed since the defense’s informal request. 

• The defense failed to follow the pretrial motion requirements of Cal 
Rules of Ct 4.111 (see Comment, §18.1). 
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• The informal request did not describe what was desired with enough 
particularity to enable the prosecution to know what is wanted (see 
People V Prince (2007) 40 C4th 1179, 1232; People v Jackson (1993) 
15CA4th 1197). 

• The material requested is protected by the work product doctrine or 
by a privilege (Pen C §1054.6). 

• The requested item is not within those required to be disclosed by 
Pen C §1054.1, by statute, or by the U.S. Constitution (Pen C 
§ 1054(e)). 

• The defense has not complied with the prosecution’s discovery 
request (Pen C § 1054.5(b)). 

PRACTICE TIP> If the prosecution has already disclosed material that 
the defense claims it did not disclose, the prosecution must be pre¬ 
pared to prove that disclosure. Common ways of handling discovery 
given to the defense so that compliance can later be proven are: hav¬ 
ing the defense sign and date the original of each item given them; 
and sending a copy of the list of what was sent, along with the date, 
to defense counsel and filing a copy of that list with the court. 
Although it is common to write a note in the file that discovery was 
given to the defense, and this practice may be the best course in many 
cases, it may cause problems in a case involving significant discov¬ 
ery items. 

If the prosecution is concerned that the judge may order the production 
of information it believes is nondiscoverable, the prosecution should 
advance the date of the hearing on the defense motion so that it has time to 
seek a writ of prohibition. See 5 Witkin & Epstein, California Criminal 
Law, Criminal Trial §107 (4th ed). See also South Tahoe Pub. Util. Dist. v 
Superior Court (1979) 90 CA3d 135; Seven Up Bottling Co. v Superior 
Court (1951) 107 CA2d 75, 76. 

Cross-Reference: For further discussion of discovery, see Crim Law, 
chap 11. 


§11.3 C. Defense Motion for Sanctions 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 
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TO THE ABOVE-ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that on [date] , In Department [num¬ 
ber] _at_ [time] _ , or as soon thereafter as the matter may be 

heard, the defendant,_ [name] _, will move that the Court order 

sanctions against the prosecution under Penal Code section 1054.5 
because the prosecution has failed to comply with the Court’s 

_ [ofafe] _discovery order. The defense requests that the following 

sanctions be imposed on the prosecution: 

[Include the requests below that are relevant] 

The prosecutor in this case,_ [name] _, be held in contempt; 

The testimony of all prosecution witnesses related to the prosecu¬ 
tion’s failure to disclose be prohibited; 

The presentation of real evidence related to the prosecution’s fail¬ 
ure to disclose be prohibited; 

The trial of the case be continued; 

The jury be advised of the prosecution’s refusal to disclose; 

The charges be dismissed; 

_ [Any other order necessary to enforce the provisions of Penal Code 

sections 1054-1054.7] _. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for __[name of 
defendant]__ 

[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 





11-25 • Discovery 


§11.4 


SUPPORTING MEMORANDUM 

This Court ordered the prosecution to disciose the items iisted in 
the order attached as Exhibit A on __[cyate]__. The prosecution has 

not _ [specify what has not been disclosed] _ . The defense therefore 

moves for sanctions. 

The appropriate sanctions in this case are __[Specify sanctions 
and explain why they are appropriate; remember that the testimony of a 
witness may be prohibited only if all other sanctions have been 
exhausted, and charges dismissed only if required by the U.S. Constitu¬ 
tion (Pen C §1054.5(c))] . 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for _ [name of 

defendant] _ 

Comment'. A motion for court-ordered discovery (see § 11.2) may be 
combined with a motion for sanctions if the prosecution has failed to com¬ 
ply with informally requested discovery. A copy of the discovery order 
should be attached to the motion for sanctions. 

The prosecution may wish to request a review by the judge in chambers 
of the discovery requests with which it is not complying. See Pen C 
§1054.7; Izazaga v Superior Court (1991) 54 C3d 356, 382. 

Cross-Reference: For discussion of sanctions, see Crim Law §11.17. 


§11.4 D. Informal Prosecution Discovery Request 

[The informal request may be made by letter, or may be In the 
form of a court document so that It can be filed. The first page 
of every paper filed in court must begin with a caption, in the 
format prescribed by Cal Rules of Ct 2.111. See sample first 
page in §1.12. For discussion of Cal Rules of Ct 2.111, see 
§§1.4-1.10.] 

TO THE DEFENDANT_ [AND THE ATTORNEY FOR THE DEFEN¬ 
DANT] _: 


9/14 




§ 11.4 


California Criminal Law Forms Manual 


11-26 


The prosecution requests the discovery described below, which is 
required by Penal Code section 1054.3 to be disclosed to the pros¬ 
ecution by the defense: 

1. “The names and addresses of persons, other than the defendant, 
he or she intends to call as witnesses at trial, together with any rel¬ 
evant written or recorded statements of those persons, or reports of 
the statements of those persons, including any reports or statements 
of experts made in connection with the case, and including the 
results of physical or mental examination, scientific tests, experi¬ 
ments, or comparisons which the defendant intends to offer in evi¬ 
dence at the trial.” (Penal Code section 1054.3(a)(1).) 

2. The opportunity within the next __[number]__ days to view 
“[a]ny real evidence which the defendant intends to offer in evidence 
at the trial.” (Penal Code section 1054.3(a)(2).) 

This is a continuing request for the above information. If the infor¬ 
mation becomes available at a future time, the District Attorney by 
this request asks that it be immediately disclosed to_ [him/her] _. 

If the defense does not reply to this request within 15 calendar 
days of being served with it, the People will assume that the defense 
has refused to comply with the law, and the People will move for an 
order to compel disclosure and for other sanctions under Penal Code 
section 1054.5(b). However, the People will not move to compel dis¬ 
closure if notified that the defense does not intend to call witnesses 
or offer any real evidence at trial. If the defense will not put on evi¬ 
dence at trial, please notify the assigned deputy district attorney at 
your earliest opportunity and within 15 calendar days so that a need¬ 
less hearing can be avoided. 

Date:_ Respectfully submitted, 

_ [Name of District Attorney] _ 

District Attorney 

_ [Signature of deputy district 

attorney] _ 

_ [Typed name] _ 

Deputy District Attorney 

RECEIVED BY:_ 

DATE:_ 
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Comment: Prosecutors often have standard forms that they use rou¬ 
tinely to informally request discovery. It is also common for the prosecu¬ 
tion to put a sentence requesting informal discovery at the bottom of the 
complaint, e.g.: “Under Penal Code section 1054.5(b), the People hereby 
informally request that defendant’s counsel provide discovery to the 
People as required by Penal Code section 1054.3.” 

Another possible prosecution approach is to format the informal request 
as a “Request/Motion for Prosecution Discovery” and to include a notice 
of motion, discovery order, request for sanctions, and order concerning 
sanctions. The notice asks for discovery within 15 days and sets a court 
date at which a formal motion will be heard if discovery has not been 
received. The request/motion and accompanying papers are filed with the 
court. The court date can be one already set for another purpose or one 
specially set. 

A formal prosecution motion to compel discovery is in §11.6. 

Cross-Reference: For further discussion of discovery generally, see 
California Criminal Law Procedure and Practice, chap 11 (Cal CEB). On 
discovery by the prosecution, see Crim Law §§11.9-11.11 A. 


§11.5 E. Opposition to Prosecution Discovery 
Request 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT AND TO_ [NAME] _, DISTRICT 

ATTORNEY OF_COUNTY: 

SUMMARY OF ARGUMENT 

Defendant opposes the prosecution’s motion for discovery on the 
grounds that: 

[Summarize very briefly your main points; some examples are 
given below.] 

The prosecution has failed to comply with the statutory discovery 
requirements. 

The discovery sought violates the statutory protection against the 
disclosure of work product. 
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The discovery sought violates_ [describe any federal constitutional 

violation] _. 

The discovery sought violates the [type of privilege] privilege. 

The prosecution, having failed to comply with discovery itself, may 
not move to compel discovery from the defense. 

STATEMENT OF FACTS 

Defendant is charged with violating_ [list offenses] _. On 

_[date] _, the prosecution filed a Motion To Compel Discovery, now 

set for hearing on_ [date] _in Department_ [number] _of this 

Court. The next court appearance is a [specify what type of appear¬ 
ance, e.g., pretrial conference] _set for_ [date] _. The trial is set for 

_[date]_._ [Specify any other relevant facts, e.g., whether you gave 

any discovery to the District Attorney, and whether any was given to you by 
him or her.] _ 


ARGUMENT 

[Some of the main opposition arguments to a prosecution 
discovery motion are set out below. Choose the one(s) 
applicable to your case, tailored to the facts of your case, and 
add any other arguments needed to oppose the motion.] 

DISCOVERY OF DEFENSE INTERVIEWS OF PROSECUTION WIT¬ 
NESSES IS NOT PERMITTED BECAUSE THE DEFENSE DOES NOT 
PRESENTLY INTEND TO CALL THOSE WITNESSES 

Penal Code section 1054.3(a)(1) requires the defense to disclose 
names, addresses, and statements of persons whom the defense 
“intends to call as witnesses at trial.” This requirement clearly does 
not apply when the defense interviews a prosecution witness, as 
long as the defense does not intend to call that witness at trial. 
Because “no discovery shall occur in criminal cases except as pro¬ 
vided by this chapter, other express statutory provisions, or as man¬ 
dated by the Constitution of the United States” (Penal Code section 
1054(e); see also Penal Code section 1054.5(a)), discovery of these 
interviews should not be allowed. 

_ [SPECIFY MATERIAL OR INFORMATION] _IS PROTECTED 

WORK PRODUCT 
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Penal Code section 1054.6 states that “[njeither the defendant nor 
the prosecuting attorney is required to disclose any materials or 
information which are work product as defined in subdivision (a) of 
Section 2018.030 of the Code of Civil Procedure....” 

Code of Civil Procedure section 2018.030(a) provides that “[a]ny 
writing that reflects an attorney’s impressions, conclusions, opin¬ 
ions, or legal research or theories shall not be discoverable under 
any circumstances.” 

[Describe the items you think are protected and explain why] 

__[General cases: Hickman v Taylor (1947) 329 US 495, 67 S Ct 385 
(civil wrongful death action); U.S. v Nobles (1975) 422 US 225, 95 S Ct 
2160 (extended work product doctrine to criminal cases and to product of 
attorneys’ agents); Upjohn v U.S. (1981) 449 US 383,101 S Ct 677; Gold¬ 
berg V U.S. (1976) 425 US 94,96 S Ct 1338; Coito v Superior Court (2012) 
54 C4th 480; Rodriguez v Superior Court (1993) 14 CA4th 1260,1270]__. 

_[Cases finding items absolutely privileged from disclosure as pro¬ 
tected work product: summary of strategy session with experts inter¬ 
twined with thoughts of attorney (Rico v Mitsubishi Motors Corp. (2007) 42 
C4th 807, 813 (paralegal's report at attorney’s behest of strategy session 
between defense attorneys and defense experts, later edited by attorney 
to show thoughts and opinion of case, absolutely protected)); anticipated 
testimony of nonexpert witnesses (Long Beach v Superior Court (7976) 64 
CA3d 65 (written summary of expected testimony falls within absolute 
privilege)); Information that the attorney or the defendant may have 
Imparted to an expert witness whose name and address is discoverable 
(Kenney v Superior Court (1967) 255 CA2d 106); an expert’s report that 
reflects, in whole or in part, the opinions, impressions, and thoughts of the 
attorney (National Steel Prods, v Superior Court (1985) 164 CA3d 476); the 
notes of a district attorney made concerning his or her impressions of a 
witness while Interviewing the witness (statement of witness taken down 
by attorney, however, was not work product)] _. 

_ [PORTIONS OF] _ THE EXPERT’S REPORT IN THIS CASE _ [IS/ 

ARE] _ PROTECTED BY THE ATTORNEY-CLIENT PRIVILEGE 

Penal Code section 1054.6 provides that “[n]either the defendant 
nor the prosecuting attorney is required to disclose any materials or 
information ... which are privileged pursuant to an express statutory 
provision, or are privileged as provided by the Constitution of the 
United States.” 
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A number of such provisions exist. Among them is the lawyer- 
ciient priviiege embodied in Evidence Code section 954: 

Subject to section 912 and except as otherwise provided in 
this article, the client, whether or not a party, has a privilege to 
refuse to disclose, and to prevent another from disclosing, a con¬ 
fidential communication between client and lawyer if the privilege 
is claimed by: 

(a) The holder of the privilege; 

(b) A person who is authorized to claim the privilege by the 
holder of the privilege; or 

(c) The person who was the lawyer at the time of the confiden¬ 
tial communication, but such person may not claim the privilege 
if there is no holder of the privilege in existence or if he is other¬ 
wise instructed by a person authorized to permit disclosure. 

The privilege belongs to the client, and the attorney must, unless 
otherwise instructed, assert it for the client. (Business and Profes¬ 
sions Code section 6068(e)(1) (attorney’s professional responsibility 
to keep client confidences); People v Vargas (1975) 53 CA3d 516,527 
(attorney had duty to assert privilege in client’s absence); In re 
Navarro (1979) 93 CA3d 325,330 (attorney representing defendant on 
another matter had duty to assert priviiege at preiiminary hearing).) 

_ [Describe why the attorney-client privilege applies in your case]_. 

[Include the following paragraph if the communication 
concerned occurred with an agent of the attorney] 

The attorney-ciient priviiege protection extends to communica¬ 
tions between the ciient and any agent of the attorney, be it psychia¬ 
trist, doctor, investigator, secretary, interpreter, or cierk. {City & 
County of San Francisco v Superior Court (1951) 37 C2d 227; Evi¬ 
dence Code section 912(d); People v Meredith (1981) 29 C3d 682 
(privilege extends to observations of evidence by investigator as 
long as object is not moved).) it does not extend to communications 
from an independent witness to counsel. {Greyhound Corp. v Supe¬ 
rior Court (1961) 56 C2d 355,397.) 

[Include the following paragraph if the discovery issue 
concerns an expert appointed under Evidence Code section 

1017.] 
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Privileged information in statements and reports does not have to 
be disclosed when the witness is designated. {Rodriguez v Superior 
Court (1993) 14 CA4th 1260,1270.) 

Whenever an expert or other witness has been appointed by the 
court to assist the defense under Evidence Code section 1017, the 
report of that person is privileged under the express statutory provi¬ 
sion for the psychotherapist-patient privilege. If the expert is 
appointed under Evidence Code section 952 or retained by the attor¬ 
ney, the report is protected by the attorney-client privilege. Moreover, 
if the order appointing the expert or witness was itself sealed under 
Evidence Code section 952, the identity of that witness would simi¬ 
larly be exempted from discovery as being privileged under the 
express, statutory, attorney-client privilege. (See 2 Witkin, Evidence, 
Witnesses §§140,237 (5th ed ).) 

[Include the following paragraph if the expert examined the 
defendant to assist in evaluating whether an insanity plea 
should be entered.] 

When an expert examines a defendant to assist the defendant’s 
attorney in deciding whether an insanity plea should be entered or a 
mental defense tendered, the defendant’s communications to the 
expert are protected. (Rodriguez v Superior Court (1993) 14 CA4th 
1260,1266.) 

[Include the following paragraph if you are arguing that part 
of the material given to the expert is privileged and will not be 
relied on by the expert.] 

Even if the defendant intends to call a particular witness, or even 
actually calls the witness to the stand, it does not follow that every¬ 
thing in that witness’s case file is discoverable. (See Sullivan v Supe¬ 
rior Court (1972) 29 CA3d 64; but see Mize v Atchison, Topeka & Santa 
Fe Ry. (1975) 46 CA3d 436 (waiver through failure to properly object); 
compare with Julrik Prods., Inc. v Chester (1974) 38 CA3d 807 (holder 
of privilege waived it by testifying about part of letter to attorney that 
was otherwise privileged).) 

[Integrate the following section if there is a question 
concerning whether a “communication"is involved.] 

The term “communications” includes information transmitted 
between the parties or advice given. City & County of San Francisco v 
Superior Court (1951) 37 C2d 227, 235 (encompasses almost any act 
performed by client as part of communication with attorney); In re 


9/14 




§ 11.5 


California Criminal Law Forms Manual 


11-32 


Navarro (1979) 93 CA3d 325 (includes attorney’s display of public 
document to client); but see People v Donovan (1962) 57 C2d 346 
(state appraiser’s opinion of condemned property’s fair market value 
not within privilege when called by opposing party to testify as to his 
knowledge, and not as to disclosures he may have made to state’s 
attorney); People v Gillard (1997) 57 CA4th 136, 162 (photographs 
taken of defendant by defense counsel’s investigator are attorney- 
client communication and privileged); SuezakI v Superior Court 
(1962) 58 C2d 166,176 (film of plaintiff prepared by defendant’s inves¬ 
tigator is not attorney-client communication)._ [Explain why the infor¬ 
mation transmitted in your case is a “communication”] _. 

[Continue] 

THE PROSECUTION MAY NOT MOVE TO COMPEL DISCOVERY 
UNTIL ALL DISCOVERY TO WHICH THE DEFENDANT IS ENTITLED 
HAS BEEN DISCLOSED 

The party seeking to compel discovery must be in compliance 
itself: 


Upon a showing that a party has not complied with Section 
1054.1 and 1054.3 and upon a showing that the moving party 
complied with the informal discovery procedure provided in this 
subdivision, a court may make any order necessary.... 

Penal Code section 1054.5(b) (emphasis added). 

See also Izazaga v Superior Court (1991) 54 C3d 356 (defense obliga¬ 
tion to disclose arises “[f]ollowing disclosure of the prosecution’s 
witnesses.”). 

The defense cannot competently decide what evidence and wit¬ 
nesses are relevant to the case until it has full discovery. 

Therefore, before this Court entertains the prosecution’s motion, it 
should require the district attorney to aver that all discovery to which 
the defendant is entitled has in fact been disclosed. 

CONCLUSION 

For the above-stated reasons, defendant respectfully requests that 
the government’s request for discovery and sanctions be denied. 
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Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_-[Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for _ [name of 

defendant] _ 

Comment: Any exhibits necessary to support opposition should be 
attached to the opposition, e.g., a declaration by defense counsel that pros¬ 
ecution discovery was not received and the informal discovery request 
defense counsel served on the prosecution. The defense has the option of 
requesting in chambers review of materials. Pen C §1054.7; see City of 
Alhambra v Superior Court (1988) 205 CA3d 1118. 

Arguments against a prosecution motion to compel discovery include 
failure to adhere to the requirements of Pen C §§1054-1054.7, e.g. : 

• No informal request. 

• What was requested informally is different from items listed in for¬ 
mal motion. 

• Fifteen days have not passed since the informal request. 

• Failure to follow the requirements of Cal Rules of Ct 4.111. 

• The informal request did not describe what was desired with enough 
particularity to enable the defense to know what is wanted. 

• The material requested is protected by the work product doctrine or 
by a privilege (Pen C § 1054.6). 

• The requested item is not required to be disclosed by Pen C § 1054.3. 

• The prosecution has not complied with the defense discovery request 
(Pen C § 1054.5(b)). 

• The defense does not yet know what witnesses or evidence it will 
use, if any, during its case-in-chief. 

If the date set for discovery compliance is immediately before trial, 
there may not be time to seek a pretrial writ of prohibition if the trial court 
orders the defense to produce material it believes is not discoverable. The 
defense may have only the options of not disclosing—and risking exclu¬ 
sion of that witness’s testimony at trial—or disclosing. If this problem is 
foreseeable in advance, defense counsel may be able to obtain an pretrial 
order protecting the undiscoverable material from disclosure. A motion for 
such an order should be set for hearing well in advance of trial. The argu- 
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ments suggested here to oppose the prosecution’s motion to compel dis¬ 
covery can be used in support of a motion for a protective order. See 2 
Witkin, Evidence, Discovery §249 (5th ed); City of Alhambra v Superior 
Court (1988) 205 CA3d 1118, 1135 nl8; South Tahoe Pub. Util. Dist. v 
Superior Court (1979) 90 CA3d 135; see also Izazaga v Superior Court 
(1991) 54 C3d 356; Seven Up Bottling Co. v Superior Court (1951) 107 
CA2d 75, 76. 

Cross-Reference: For further discussion of discovery, see California 
Criminal Law Procedure and Practice, chap 11 (Cal CEB). 


§11.6 F. Prosecution Motion to Compei Discovery 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT,THE DEFENDANT, AND DEFENSE 
COUNSEL: 

PLEASE TAKE NOTICE that on_ [date] _, at_ [time] _, in 

Department_ [number] _of the above-entitled Court, or as soon 

thereafter as the matter may be heard, the District Attorney wiii move 
that the Court compei discovery of the items previousiy requested 
informaiiy of the defense on_ [date] _, and not given to the pros¬ 

ecution. Those items are iisted in the attached deciaration and sup¬ 
porting memorandum. This motion wiil be based on the attached 
memorandum and informai discovery request, on the court records 
and pieadings in the court fiies for this case, on the attached deciara¬ 
tion of_ [name of declarant, usually the deputy district attorney 

assigned to the court or case]__,_ [describe any other attached exhib¬ 
its, e.g., a notice of receipt of partial discovery] _, and on any evidence 

and argument that may be presented at the hearing on this motion. 

Date:_ Respectfuily submitted, 

_[Wame of District Attorney]__ 

District Attorney 

_ [Signature of deputy district 

attorney] _ 

_ [Typed name] _ 

Deputy District Attorney 
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[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 

The District Attorney, in __[his/her] _ informal discovery request, 

attached to this motion as Exhibit 1, asked the defense only for infor¬ 
mation permitted by Penal Code section 1054.3. The defense did not 

_ [fully] _ comply. _ [If the defense partially complied, describe what 

was and was not disclosed; that same information should be contained in 
a declaration of counsel that Is attached as Exhibit 2 to the motion.]__ 

Based on Penal Code section 1054.3, the prosecution asks this 
court to order the defense to disclose the following information: 

__[Set out the information you requested in your informal request that 
was not disclosed, and the subdivisions of Pen C §§1054-1054.7 that 
support those requests] _. 

Date:_ Respectfully submitted, 

__[Name of District Attorney] _ 

District Attorney 

_ [Signature of deputy district 

attorney] _ 

_[Typed name] _ 

Deputy District Attorney 

[A proposed order should begin on a new page. See, e.g., 

Los Angeles Ct R 8.6(b) (proposed order must be separate 
document). Even if filed as part of the motion, it should have a 
separate caption. For further discussion, see Comment, 

§18.5.] 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF_ 


PEOPLE OF THE STATE OF 
CALIFORNIA, 

Plaintiff 

vs 

_ [Name] _, 

Defendant. 


Dept._ [number] _ 

No._ [case number] _ 

[PROPOSED] ORDER 
GRANTING PEOPLE’S 
MOTION FOR DISCOVERY 
FROM DEFENDANT, 

/ __[NAME] _ 


Having read and considered the Peopie’s motion for defense dis¬ 
covery, and having heard arguments from both the defense and the 
prosecution: 


IT IS HEREBY ORDERED that the People’s motion for defense dis¬ 
covery under Penai Code section 1054.3 is granted. Defendant and 

__[his/her]__ counsei shaii_ [immediately] _provide to the Peopie 

_ [30 calendar days before trial] _or make avaiiabie for inspection 

within that time frame: 


1. The names and addresses of the witnesses, other than the defen¬ 
dant, whom the defendant intends to cali as witnesses in the defense 
case-in-chief at triai. 

2. Aii reievant written or recorded statements and/or reports of the 
witnesses described in paragraph 1, above. 

3. Aii reievant reports and/or statements of experts made in con¬ 
nection with this case, inciuding resuits of examinations, tests, 
experiments, or comparisons that the defense intends to offer as evi¬ 
dence at the triai of this matter. 

4. Ail physical evidence that the defense intends to offer in evi¬ 
dence at triai. 

iT IS FURTHER ORDERED that this order is a continuing one, 
through the triai of this matter. 

Date:_ _ [Signature of Judge] _ 

_ [Typed name] _ 

Judge of the Superior Court 
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Comment: An informal discovery request (see §11.13) is required 
before formal court enforcement of discovery can be requested. See Pen C 
§ 1054.5(b). This motion includes a proposed order. A copy of the informal 
request served on the defense, along with proof of service, if any, should 
be attached to the motion as exhibits. If there is no proof of service, a dec¬ 
laration by the person who served the informal notice on the defense, 
describing when, where, and on whom service was made should be 
attached as an exhibit. 

Cross-Reference: For further discussion of discovery, see Crim Law, 
chap 11. 


§11.7 G. Prosecution Motion for Sanctions 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, THE DEFENDANT, AND DEFENSE 
COUNSEL: 

PLEASE TAKE NOTICE that on_ [date] _, at_ [time] _, in 

Department_ [number]__ of the above-entitled Court, or as soon 

thereafter as the matter may be heard, the District Attorney wiil move 
the Court for sanctions against the defense under Penai Code sec¬ 
tion 1054.5 because the defense has failed to comply with the Court’s 
__[dafe]__ discovery order. The People request that the following 
sanctions be imposed on the defense: 

[Choose the relevant sanctions from the following.] 

Defendant and defense counsei be held in contempt; 

The testimony of defense witnesses be prohibited; 

The presentation of real evidence be prohibited; 

The jury be advised of the defense faiiure and refusai to disciose; 

__[Any other order necessary to enforce the provisions of Penal Code 
sections 1054-1054.7] _. 
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Date:_ Respectfully submitted, 

_ [Name of District Attorney] _ 

District Attorney 

_ [Signature of deputy district 

attorney] _ 

_[Typed name] _ 

Deputy District Attorney 

[The supporting memorandum shouid start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption inciudes aii parts of motion. See §1.9; 
Caiifornia Criminai Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 

This court ordered the defense to disclose the items listed in the 
order attached as Exhibit 1 on _ [date] _. The defense has not dis¬ 
closed _ [specify] _ .The prosecution therefore moves for sanctions. 

The appropriate sanctions in this case are: _ [Specify requested 

sanctions and why they are appropriate. Remember that the testimony of 
a witness may be prohibited only if all other sanctions have been 
exhausted. Pen C §1054.5(c)] _. 

Date:_ Respectfully submitted, 

_ [Name of District Attorney] _ 

District Attorney 

_ [Signature of deputy district 

attorney] _ 

_ [Typed name] _ 

Deputy District Attorney 

Comment: A motion for court-ordered discovery (see §11.6) may be 
combined with a motion for sanctions. The discovery order should be 
attached to the motion as an exhibit. 

Although the preclusion of defense evidence is one remedy for defense 
failure to disclose (see Taylor v Illinois (1988) 484 US 400,414, 108 S Ct 
646; Michigan v Lucas (1991) 500 US 145, 111 S Ct 1743), the defense 
abuse must be shown to be egregious and calculated to obtain a tactical 
advantage, and other less restrictive sanctions must be shown to be ineffec¬ 
tive. People V Edwards (1993) 17 CA4th 1248, 1264. 

Cross-Reference: For further discussion of sanctions, see Crim Law 
§11.17. 
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§11.8 H. Motion for In Chambers Appointment of 
Defense Expert 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT: 

Defendant,_ [name] _, asks the Court to appoint_ [specify type 

of expert, e.g., an investigator or psychotherapist] at court expense to 

aid the defense. 

This is a confidential ex parte motion and will be based on the 
attached declaration and supporting memorandum, on the files in 
this case, and on any evidence produced at the confidential hearing 
in chambers on this motion. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 

The right to counsel includes the right to appointed experts when 
indigency is established (People v Worthy (1980) 109 CA3d 514) and 
the need for the expert is shown (People v Worthy, supra; Mason v Ari¬ 
zona (9th Cir 1974) 504 F2d 1345; Puett v Superior Court (1979) 96 
CA3d 936). Such a showing may be made ex parte, in chambers, but 
on the record. (Torres v Municipal Court (1975) 50 CA3d 778.) Once 
indigency and need have been shown, appointment of the expert is 
mandatory. (People v Worthy, supra.) 

In this case,_ [the Public Defender, or name of attorney, if private 

appointed counsel] _has been appointed by the Court to represent 
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the defendant after a finding of indigency by the Court. The court may 

not grant a defendant the services of_ [the Public Defender/ 

appointed counsel]_ _ and then deny him or her the services of neces¬ 
sary experts. To do so violates the right to counsel under the Sixth 
Amendment to the United States Constitution and the right to equal 
protection under the Fourteenth Amendment. 

Counsel by the attached declaration has also met the second half 
of the burden, that of showing a reasonable need for the expert. If a 
further showing is required, counsel is prepared to make such a 
showing in chambers, ex parte, and on the record. (Torres v Municipal 
Court, supra.) 

If appointed, the expert’s services are confidential under Evidence 
Code section 952 {City & County of San Francisco v Superior Court 
(1951) 37 C2d 227; Torres v Municipal Court, supra). For the same rea¬ 
sons underlying the confidentiality of the expert’s reports, and 
because disclosure of defense witnesses is controlled by Penal Code 
section 1054.3, the Court should also order that the expert’s name be 
tept confidential until such time as a further order is made as permit¬ 
ted by law. 

For the above-stated reasons, defendant respectfully requests that 
the Court grant the motion for appointment of an expert under Evi¬ 
dence Code sections 730 and 952. 

Date:_ Respectfully submitted, 

[Signature of attorney) 

_ {Typed name] _ 

_ [Title if in public defender 

office]__ 

Attorney for_ [name of 

defendant] _ 

[Each declaration attached to a motion should start on a new 
page. Caption is unnecessary if attached to papers with 
caption and first-page caption includes all parte of motion. 

See §1.9; Crim Law §18.5.] 

DECLARATION OF COUNSEL IN SUPPORT OF MOTION 
FOR APPOINTMENT OF_ [SPECIFY TYPE OF EXPERT]_ 

I,_ [name of declaranf] _, declare: 
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I am the __[Deputy Public Defenderlattorney] assigned to repre¬ 
sent the defendant in this matter foiiowing appointment by the court. 

I beiieve that, in order to adequately represent the defendant, I will 

require the services of_ [specify type of expert, e.g., an investigator] _ 

to __[sfafe what you want expert to do] _. 

I am prepared to show defendant’s need for an expert in more 
detail at an ex parte, in chambers, reported proceeding if the Court so 
requires. 

The services of this expert must be on a confidential basis, 
because I or my client may need to transmit privileged information to 
and discuss tactics with the expert. See Penal Code section 1054.6, 
which preserves work product and information privileged under the 
United States Constitution from pretrial discovery. 

I am informed and believe that experts are available for the pur¬ 
poses described above, and that their confidential services are avail¬ 
able to those defendants who can pay for them. 

I believe that the cost of performing the above-described work will 

not exceed_ [dollar amount]__ for the services of __[name of 

expert]__, exclusive of witness fees. 

I believe that the services of this expert are essential to a vigorous 
and competent preparation of the defense in this matter; without 
these services, I believe my client will not receive a constitutionally 
adequate defense. 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

Date:_ _ [Signature of declarant] _ 

_ JTyped name]_ _ 

_ -[Title of declarant if in public 
office] _ 

[A proposed order should begin on a new page. See, e.g., 

Los Angeles Ct R 8.6(b) (proposed order must be separate 
document). Even if filed as part of the motion, it should have a 
separate caption. For further discussion, see Comment, 

§ 18 . 5 .] 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF_ 


PEOPLE OF THE STATE OF 
CALIFORNIA, 

Plaintiff 

vs 

_ [Name] _, 

Defendant. 

_ / 


Dept._ [number] _ 

No._ [case number] _ 

[PROPOSED] ORDER FOR EX 
PARTE APPOINTMENT OF 

_ [SPECIFY TYPE OF 

EXPERT] _ 


GOOD CAUSE APPEARING, IT IS HEREBY ORDERED that [name 

of expert] _be appointed under Evidence Code sections 730 and 952 

to assist defense counsei in the preparation of the defense in this 
matter. 


The cost of this appointment is not to exceed_ [dollar amount] _, 

excepting witness fees. 


Date:_ _ [Signature of Judge] 

_[Typed name]_ 

Judge of the Superior Court 


[A proposed order should begin on a new page. See, e.g., 
Los Angeles Ct R 8.6(b) (proposed order must be separate 
document). Even if filed as part of the motion, it should have a 
separate caption. For further discussion, see Comment, 
§ 18 . 5 .] 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF_ 


PEOPLE OF THE STATE OF 
CALIFORNIA, 

Plaintiff 

vs 

_ [Name] _, 

Defendant. 


Dept._ [number] _ 

No._ [case number] _ 

[PROPOSED] ORDER 
PROHIBITiNG DISCLOSURE 


TO THE COUNTY CONTROLLER OF_COUNTY, AND TO ALL 

COURT PERSONNEL: 


IT IS HEREBY ORDERED that you shall keep confidential the con¬ 
tents of the application made in this case pursuant to Evidence Code 
sections 730 and 952, together with any accounting, order, and/or 
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exhibits fiied in connection with such application until further order 
of this Court made after notice to defendant’s counsel. 

Date:_ _ [Signature of Judge] _ 

_[Typed name] _ 

Judge of the Superior Court 

Comment: This motion includes both a proposed order for appointment 
of the expert and an order prohibiting disclosure of the motion, order, and 
any related paperwork. Because the motion seeks to keep both the expert’s 
name and report confidential, all parts of it, including the order, should be 
sealed. 

Cross-Reference: For further discussion, see Crim Law §§11.16, 
18.10-18.15. 


§11.9 I. Defense Motion to Preserve and Copy 

Tape {Harvey/Madden Motion) 

[The first page of every paper fiied in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTiTLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that on [date]__, in Department [num- 

ber]__ at __[time]__, or as soon thereafter as the matter may be 
heard, the defendant, __[na/r)e]__, will move that the Court order the 

_ [name of police or sheriff’s department] _ to retain in its possession 

and preserve as evidence in this matter all tape-recorded __[radio 
transmissions, phone calls, or both] _ by the _ [name of police or sher¬ 
iff’s department] _ on _ [date] _, between the hours of _ [specify 

range of hours]__, concerning the above-named case. _ [Specify 

other identifying information, e.g., names of the law enforcement offi- 
cers.]__ A copy of the law enforcement report [prepared by the offi¬ 
cers involved in this transmission/concerning these phone calls]__ is 
attached as Exhibit A. 

[Option 1: Request that tape be made available for copying.] 

The Court is requested to order _ [name of police or sheriff’s depart- 

ment]__ to make that portion of the tape recording described above 
available to defendant’s attorney or investigator for review and/or 
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copying for a period of 30 days until_ [date] _ , at which time the 

tape recording shall be released for regular use by the law enforce¬ 
ment department. 

[Option 2: Request that law enforcement department copy 

tape.] 

The Court is requested to order the_ [name of police or sheriff’s 

department] _to make copies of the above-described portions of the 

tape and of the computer printout in this matter, and deliver them to 

_ [name of attorney or public office] _by_ [date] _. 

[Continue] 

This motion will be based on the attached supporting memoran¬ 
dum, all papers filed and records in this action, the attached law 
enforcement report (Exhibit A), and on any evidence and argument 
that may be presented at the hearing on this motion. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 

[This memorandum concerns tape recordings of radio 
transmissions.] 


The defense is entitled to obtain copies of tape recordings con¬ 
cerning communications by law enforcement officers involved in a 
defendant’s arrest. Peopie v Madden (1970) 2 C3d 1017; Ojeda v Supe¬ 
rior Court (1970) 12 CA3d 909; Peopie v Harvey (1958) 156 CA2d 516. 


The defendant asks this Court for an order to preserve and copy 
the tape involving communications among the law enforcement offi¬ 
cers involved in the defendant’s arrest. Identifying information is con- 
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tained in the motion, above, in the attached law enforcement report 
(Exhibit A), and in the attached order. 


Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_[7/f/e if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 


[A proposed order should begin on a new page. See, e.g., 
Los Angeles Ct R 8.6(b) (proposed order must be separate 
document). Even if filed as part of the motion, it should have a 
separate caption. For further discussion, see Comment, 
§18.5.] 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF_ 


PEOPLE OF THE STATE OF 
CALIFORNIA, 

Plaintiff 

vs 

_ [Name] _, 

Defendant. 

_ ! 


Dept._ [number] _ 

No._ [case number] _ 

[PROPOSED] ORDER FOR 
PRESERVATION AND 
COPYING OF TAPE 


./THE SHERIFF OF 


TO:_ [CHIEF OF POLICE OF THE CITY OF 

_ COUNTY] _ , CALIFORNIA: 


IT IS HEREBY ORDERED that the_ [name of police or sheriff’s 

department] _shall retain in its possession and preserve as evi¬ 
dence in this matter all tape-recorded_ [radio transmissions and/or 

phone calls]__ by the __[name of police or sheriff’s department]__ on 
_ [date]_ between the hours of _ _[g/Ve range of hours]_ _, concern¬ 
ing the above-named case. 

[Option 1: Request that tape be made available for copying.] 

You are also ordered to make that portion of the tape recording 
described below available to defendant’s attorney or investigators for 

review and/or copying for a period of 30 days until_ [date]__, at 

which time the tape recording shall be released for regular use by the 
law enforcement department. 
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[Option 2: Request that law enforcement department copy 

tape.] 

You are also ordered to make a copy of the portions of the tape 

described below, and deliver them to_ [name of attorney or public 

office] _by_ [c/afe]_. 

IT IS FURTHER ORDERED that the above items may not be 
destroyed until full compliance with this court order has occurred. 

The following identifying information relates to this case: 

Law Enforcement Report No. and Date:_ [Specify] _. 

Approximate Location of Incident:_ [Specify] _. 

Crime Charged:_ [Specify] _. 

Date:_ _ [Signature of Judge] _ 

_[Typed name]_ 

Judge of the Superior Court 

Comment: This motion includes a proposed order. The motion may be 
modified to request preservation and copying of a videotape. Tapes 
belonging to state agencies must be preserved for at least 2 years. 64 Ops 
Cal Atty Gen 435 (1981). City and county agencies must preserve “record¬ 
ings of telephone and radio communications maintained by the department 
or special district” for at least 100 days and must maintain all routine vid¬ 
eotapes for 1 year. If the recordings are evidence in any pending claim or 
litigation, they must be preserved through resolution of that litigation or 
claim. Govt C §26202.6(a). See Nelson v Superior Court (2001) 89 CA4th 
565, 572. Because not all agencies observe these rules, it is important to 
request a copy of such a tape as soon as its existence is revealed. 

Usually, direct notification to the agency that has the tape is the first 
step. The notice should be made in a manner that provides proof that the 
agency was notified, e.g., certified mail, return receipt requested, or per¬ 
sonal service. Some agencies will comply without a court order. A request 
for a copy of the tape should also be included in the informal discovery 
request submitted to the prosecution. 

A subpoena duces tecum form should be attached to the motion (see 
§3.1) along with a copy of the crime report. The affidavit or declaration 
accompanying the subpoena should include any other information that 
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will help law enforcement personnel locate the portion of the tape that is 
desired, such as the date and time of the radio transmission or phone call 
and the names of the officers who received and/or sent the transmission or 
taped the phone call. If the judge signs the order and issues the subpoena 
duces tecum, the original of each is served on the relevant law enforcement 
agency, and a copy with the signature of the person who received service 
is filed with the court that issued the order. 

Possible prosecution arguments opposing the motion include the fol¬ 
lowing; 

• The defense did not include enough information to enable law 
enforcement to find the tape. 

• The request is being made past the applicable deadline for preserving 
the tape. 

• No supporting memorandum was included (see Cal Rules of Ct 
4.111). 

• No evidence exists that any such tape exists. 

See Fowler v Superior Court (1984) 162 CA3d 215. 

Cross-Reference: For further discussion of discovery, see Crim Law, 
chap 11. 


§11.10 J. Defense Motion for Transfer of Evidence 
for Retesting 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, AND TO THE DISTRiCT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA; 

PLEASE TAKE NOTICE that on _ [date]__, in Department __[nt7/T7- 

ber] _ at _ [time] _, or as soon thereafter as the matter may be 

heard, the defendant, __[name]__, will move that the Court compel 

the prosecution to transfer _ [describe type of sample, e.g., blood, 

DNA]__ specimen from __[name and address of laboratory where 

specimen is currently kept] _ to _[name and address of laboratory 

where defense wants evidence retested]_ to permit defendant to 

obtain an independent analysis of said specimen for the presence of 
_[state why being tested, e.g., heroin] _ .The particular specimen that 
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is the subject of said motion is the_ [state type, e.g., blood, DNA] _ 

taken from defendant_ [name] _on_ [date] _, submitted to the 

_ [name of laboratory that now has sample] _by_ [name of city] _ 

Police Department as recorded in their Report No._ [number] _, and 

listed at the_ [name of lab that now has sample] _as No._ [num¬ 
ber] _. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title If in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 

THE DEFENSE HAS THE RIGHT TO RETEST A_ [TYPE OF 

SAMPLE, E.G., BLOOD, DNA] _SAMPLE IF IT HAS BEEN PRE¬ 

SERVED 

A defendant can have a_ [type of sample, e.g., blood, DNA] _ 

sample retested by an independent laboratory if the sample was pre¬ 
served. Title 17 of the California Code of Regulations sections 
1219.1(f)(2), 1219.2(c)(1); Penal Code §299.5(g); People v Washington 
(1958) 163 CA2d 833 (marijuana); Prince v Superior Court (1992) 8 
CA4th 1176,1180 (defendant should have independent, confidential 
access to crime scene DNA). 

THE DEFENSE HAS THE RIGHT TO EXCULPATORY EVIDENCE; 
THE REQUESTED RETEST MAY PRODUCE EXCULPATORY EVI¬ 
DENCE 

The defense has the right to exculpatory evidence. Penal Code 
section 1054.1(e); Brady v Maryland (1963) 373 US 83,83 S Ct 1194. If 

the retest of the sample of_ [e.g., defendant’s blood, DNA]__ shows 

that_ [state favorable outcome you anticipate from the retest] _, this 

will be exculpatory evidence because_ [explain why]__. See Schin- 
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diet V Superior Court (1958) 161 CA2d 513,520, disapproved on other 
grounds in People v Gamer (1961) 57 C2d 135,142; People v Nation 
(1980) 26 C3d 169,176. The defense therefore has the right to retest 
the sampie of _ [e.g., defendant’s blood, DNA] _ taken on _Jidate] _. 


Date:__ Respectfuiiy submitted, 

\Signature of attorney] 

_JTj/pednameL- 

_ [Title If in public defender 

office] _ 

Attorney for _ [name of 

defendant] _ 


[A proposed order should begin on a new page. See, e.g., 
Los Angeles Ct R 8.6(b) (proposed order must be separate 
document). Even if filed as part of the motion, it should have a 
separate caption. For further discussion, see Comment, 
§18.5.] 

SUPERtOR COURT OFTHE STATE OF CALtFORNtA 
COUNTY OF_ 


PEOPLE OFTHE STATE OF 
CALtFORNtA, 

Plaintiff 

vs 

_ [Name] _, 

Defendant. 


Dept. _ [number]__ 

No. __[case number] _ 

[PROPOSED] ORDER FOR 
TRANSFER OF EVIDENCE 
AND PROTECTIVE ORDER 


TO: __[NAME OF LABORATORY WHERE PROSECUTION IS KEEPING 
SPECIMEN]__: 


GOOD CAUSE APPEARING, IT iS HEREBY ORDERED that _ [name 

of laboratory where prosecution is keeping specimen] _ physically 

deliver a portion of the specimen described below to _ [name, 

address, and phone number of laboratory to which specimen is to be 
transferred/name of your investigator or expert if the specimen is to be 
given to him or her] _. 

SPECIMEN: _ [Describe specimen, where it came from, who it was 

given to, and give any numbers it might have, e.g., blood sample taken 
from defendant, on November 30,2004, and submitted to the Institute of 
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Forensic Sciences by the Center City Poiice Department, reiative to Cen¬ 
ter City Poiice Report No. 1234, and iisted at the institite of Forensic Sci¬ 
ences as No. ABCD] _. 

Once the_ [name of iaboratory where specimen is being sent for 

retesf\ _has completed its duties with regard to said specimen, it 

shall immediately return the remaining specimen to_ [name of iabo¬ 
ratory where prosecution had specimen tested] _. 

Once the specimen is returned to the [name of prosecution labo- 

ratory]_ that laboratory will accept the remaining specimen and pre¬ 
serve it until there has been a final and complete disposition of the 
above-entitled action. 

[Option: inciude if resuits wiii be released only to defense 
counsel.] 

IT IS FURTHER ORDERED that_[name of defense laboratory] _ 

will only release information regarding the samples in the above- 
entitled case, or any results from any testing done on those samples, 
to defense counsel. This means that no information concerning these 
samples is to be given to the District Attorney, the Sheriff’s Depart¬ 
ment, or_ [name every relevant law enforcement agency]_ _. 

[Option: Include If results are to be examined by a neutral 

expert.] 

IT IS FURTHER ORDERED that_ [name of independent labora- 

teO^L- will test the samples in the above-entitled case and results of 
that test shall be made available to both defense counsel and the 
prosecution. 


[Continue] 

Date:_ _ [Signature of Judge] 

_ [Typed name] _ 

Judge of the Superior Court 

Comment: This motion includes a proposed order. The prosecution will 
usuaUy stipulate to the transfer of a portion of the specimen for retesting 
because transfer of a specimen by one laboratory to another presents a de 
minimis possibility of evidence tampering. However, a stipulation may not 
be forthcoming if retesting will consume the rest of the specimen. The 
court has the discretion to craft an appropriate discovery order. For 
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example, the court may allow an independent expert to test the sample or 
instruct the defense expert to share results with the prosecution. People v 
Varghese (2008) 162 CA4th 1084. 

Most jurisdictions have set procedures and preprinted forms for stipu¬ 
lating to a retest. If not, the above order can be reworded and labeled as a 
stipulation. Most prosecutors, however, will not stipulate to the results of 
the retest only being given to the defense (see optional paragraph in pro¬ 
posed order above) and will insist on receiving a copy of the defense retest 
report. See Pen C §§1054.3-1054.4. The prosecution may also want to 
have its expert present during the retest. 

Cross-Reference: For further discussion of retesting, see Crim Law 
§§11.27, 55.21. 

§11.11 K. Defense Motion to Dismiss Because of 
Destruction or Loss of Evidence 
{Trombetta/Youngblood Motion) 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that on_ [date]__, in Department_ [num¬ 
ber] _at_ [time] _, or as soon thereafter as the matter may be 

heard, the defendant,_ [name] _, will move that the Court dismiss 

the above-entitled case because of the destruction and/or loss of 

_ [specify evidence] _by_ [specify law enforcement agency]_ _.That 

evidence was vital to the defense because __[briefly state why]__. 
This motion will be based on the attached supporting memorandum, 

_ [the attached declaration(s), the attached exhibit(s)] _ , all papers 

filed and records in this action, evidence taken at the hearing on this 
motion, and argument at that hearing. 

Date:_ Respectfuliy submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_[name of 

defendant] _ 
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[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
Caiifomia Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 
STATEMENT OF FACTS 

_ [Describe relevant facts of case. Include a description of the 

destroyed or lost items, how they were lost or destroyed and by whom, 
and facts concerning the case that demonstrate the importance of those 
items. Cite authority for these statements, e.g., a police report, and attach 
a copy as an exhibit.] _. 


ARGUMENT 

[The following arguments are illustrative of those that may be 
made; select those relevant to your case, and add any others 

that apply.] 

THE PROSECUTION HAD A DUTY IN THIS CASE TO PRESERVE 

_ [BRIEFiy DESCRIBE THE DESTROYED OR LOST ITEMS] _ 

The law does not impose a duty on the prosecution to collect evi¬ 
dence that might be beneficial to the defense; however, once col¬ 
lected, the prosecution does have a duty to preserve material evi¬ 
dence. {In re Michael L (1985) 39 C3d 81; People v Hogan (1982) 31 
C3d 815,851, overruied on other grounds in People v Cooper (1991) 
53C3d 771,836.) 

in this case, the [name of city]_ _ Poiice Department [tell how 

they obtained the lost or destroyed evidence, then how it was lost or 
destroyed] _. 

THE _JiDESTROYED/LOST\ EViDENCE WAS MATERiAL TO THE 

DEFENSE CASE 

if the prosecution preserved and then destroyed or permanently 
lost evidence, the defense may mate a motion for sanctions, called a 
Trombetta or Youngblood motion. The destroyed evidence must have 
been materiai to the defense case. {Arizona v Youngblood (1988) 488 
US 51,109 S Ct 333 (evidence that might have exonerated defendant 
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destroyed in bad faith); California vTrombetta (1984) 467 US 479,488, 
104 S Ct 2528 (no bad faith shown, but evidence material and excul¬ 
patory.) 

The materiality of evidence in California is determined under the 
Trombetta/Vbungblood federal standard. (People v Zapien (1993) 4 
C4th 929,964; People v Cooper (1991) 53 C3d 771,810; People v John¬ 
son (1989) 47 C3d 1194,1233, overruled on other grounds in People v 
Gutierrez (2017) 2 C5th 1150.) Material evidence is evidence that 
might be expected to play a significant role in the suspect’s defense. 
It must possess an exculpatory value that was apparent before the 
evidence was destroyed, and be of such a nature that the defendant 
would be unable to obtain comparable evidence by other reasonably 
available means. (California v Trombetta, supra.) 

The evidence that was __ldestroyed/bsfl__ by the prosecution in 
this case was _Jspecify lost/destroyed evidence here, e.g., a bloody 
Jacket, police officer notes]_ _. This evidence was material to the defen¬ 
dant’s case because _Jdescribe why evidence was materlaS/favorablel 
exculpatory within the above guldellnes]__. The __lfavorable/ 

exculpatory] _value of the evidence was apparent before the 

evidence vras _ [destroyed/losf] _._ [Add further explanation If 

desired.] _No comparable evidence can be obtained by the defense 

by any other reasonably available means._ [Add further explanation If 

desired.] _ 

The above-described actions of_ [the prosecutlon/law enforce¬ 
ment] _have summarily denied_ [Insert accused’s name] _the 

right to present favorable and material evidence that would play a 
significant role in_ [his/her] _defense. 

THE PROSECUTION ACTED IN BAD FAITH IN_ [DESTROYING/ 

los/a/gl-The evidence in this case 

To support sanctions for loss or destruction of evidence under 
Trombetta and Youngblood, the prosecution must have acted in bad 
faith in destroying die evidence. (Arizona v Youngblood (1988) 488 US 
51,58,109 set 333.) 

__[Desciibe why law enforcement acted In bad faith In destroying or 
losing the evidence.] _ 

THE APPROPRIATE SANCTION IN THIS CASE IS DISMISSAL 
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This Court should dismiss the instant action because __[exp/a/n 
why]__. In the alternative, this Court should order sanctions that 

wouid ensure a fair trial for _ [name of defendant] _._ [Suggested 

alternative sanctions, such as cautionary or directory instructions ^Arizona 
V Youngblood (1988) 488 US 51,54,109 S Ct 333), or exclusion of the evi¬ 
dence (see California v Trombetta (1984) 467 US 479, 486, 104 S Ct 
2528)]__. 

Date:_ Respectfully submitted, 

[Signature of attorney] 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for _ [name of 

defendant] _ 

Comment: Any documents, such as police reports and declarations, 
that support the claim that particular evidence was seized by law enforce¬ 
ment, was destroyed, was material, and was lost or destroyed because of 
law enforcement bad faith should be attached as exhibits. When relevant, 
the supporting memorandum should also explain why other evidence can¬ 
not take the place of the missing evidence. 

When possible, a motion for sanctions based on the destraction of evi¬ 
dence should be made in the trial court before the evidence at issue is 
introduced and after jeopardy has attached. People v Taylor (1977) 67 
CA3d 403. The motion may be made before trial at the court’s discretion; 
however, any such ruling is not binding on the trial judge. See People v 
Rawlings (1974) 42 CA3d 952, 959, dis^proved on other grounds in 
People V Chacon (2007) 40 C4th 558,565 n7; People v Leighter {\91\) 15 
CA3d 389,394, disapproved on other grounds in Madril v Superior Court 
(1975) 15 G3d 73, 77. See also SauU-Tabatabai v Superior Court (1967) 
253 CA2d 257. The hearing on the motion is the same as any hearing on 
the admissibility of evidence. 

The prosecution may oppose a pretrial determination concerning miss¬ 
ing or destroyed evidence on grounds including the following: 

• No final determination can be made before trial. 

• The evidence is not material. In re Michael L. (1985) 39 C3d 81. 

• The evidence was not “exculpatory” as required by Trombetta and/or 
was never collected. California v Trombetta (1984) 467 US 479,488, 
104 S Ct 2528; People v Coles (2005) 134 CA4th 1049,1054. 
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• The defense has not shown that evidence comparable to the lost or 
destroyed evidence could not be obtained by other reasonably avail¬ 
able means. California v Trombetta (1984) 467 US 479, 489, 104 S 
Ct 2528; People v Angeles (1985) 172 CA3d 1203, 1214. 
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• The defense has not shown that the exculpatory value of the evidence 
was apparent before it was destroyed. California v Trombetta (1984) 
467 US 479,489, KM S Ct 2528; People v Angeles (1985) 172 CA3d 
1203,1214. 

• The prosecution did not act in bad faith. Arizona v Youngblood 
(1988) 488 US 51, 58,109 S Ct 333. 

If the court finds that the prosecution did act in bad faith, a lesser sanc¬ 
tion than dismissal may be imposed, e.g., a cautionary jury instruction. 488 
US at 54. 

Cross-Reference: For discussion of Trombetta/Youngblood motions, 
see Crim Law §§11.27-11.28. 


§11.12 L. Defense Motion for Discovery of Poiice or 
Custodiai Officer Conduct {PHchess 
Motion) 

[The Hrst page of every paper filed in court must begin with a 
caption, in the format prescribed by Cat Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cat Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, THE _ [CITY ATTORNEY OF 

_ [NAME OF CITY] _ /__[NAME OF COUNTY] _ COUNTY COUN- 

SEL]_^ STATE OF CALIFORNIA, AND THE __[CHtEF OF POLICE OF 

_ [NAME OF DEPARTMENTLJSHERIFF OF _ [NAME OF 

COUNTY] _ COUNTY] _: 

PLEASE TAKE NOTICE that on __[date] _, in Department _ [num¬ 
ber] _ , at _ Jf/me] _, or as soon thereafter as the matter may be 

heard, the defendant, _ [name] _, will move that the Court order the 

City Attorney’s Office and the above-noticed law enforcement agency 
(at all times hereafter referred to as “The Department”) to make avaii- 
able for examination, copying, and for the hearing on this motion the 

materiais described beiow regarding the foliowing _ [name of police 

department] _ officers: _ [Give names of officers, and their badge num¬ 
bers if known.] _ 

_ [List materials desired. See the items listed in the Order at the end 

of this motion for examples. Begin a new paragraph with each one, and 
number them for easy reference during the hearing on this motion.] _ 
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Date:_ Respectfully submitted, 

_ [Signature of attorney] 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 

The discovery desired of the_ [name of police or sheriff’s depart¬ 
ment] _, hereafter “The Department,” concerning officers_ [state 

names, and badge numbers if known] _is listed below, with support¬ 

ing authorities. All requests are based on federal due process (see 
Brady v Maryland (1963) 373 US 83,87,83 S a 1194), California due 
process, and Caiifomia Constitution article I, section 28(f), in addition 
to the authorities cited below. All the information below is requested 
regardless of the disposition of the matters. 

1. The names, addresses, and telephone numbers of all persons 
who have filed complaints with The Department for acts indicating or 
constituting racial or ethnic prejudice, dishonesty, telse arrest, illegal 
search and seizure, planting evidence, or the fabrication of charges 
and/or evidence by the above-named officer(s). (Evidence Code sec¬ 
tion 1045(a); Pierre C. v Superior Court (1984) 159 CA3d 1120; Pitchess 
V Superior Court (1974) 11 C3d 531; Cadena v Superior Court (1978) 79 
CA3d 212; Arcelona v Municipal Court (1980) 113 CA3d 523; Gonzales 
¥ Municipal Court (1977) 67 CA3d 111.) 

2. The names addresses, and telephone numbers of all persons 
who have filed complaints with The Department against the above- 
named officers for any act involving morally lax character. (California 
Constitution article I, section 28(f); People v Whaler (1992) 4 C4th 
284; People v Mickle (1991) 54 C3d 140,168; People v Harris (1989) 47 
C3d 1047,1080-1082; In re Ferguson (1971) 5 C3d 525,533; People v 
Taylor (1986) 180 CA3d 622.) 
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3. The names, addresses, and telephone numbers of all persons 
who have filed complaints with The Department against the above- 
named officers for unnecessary acts of aggressive behavior, acts of 
vioience and/or attempted vioience, or acts of excessive force and/or 
attempted excessive force. (Caiifomia Constitution articie i, section 
28(f); Evidence Code section 1045(a); People v Wheeler, supra; People 

V Mickle, supra; City of Santa Cruz v Municipal Court (1989) 49 C3d 74; 
People V Harris, supra; Pitchess v Superior Court, supra; In re Fergu¬ 
son, supra; Cadena v Superior Court, supra; Arcelona v Municipal 
Court, supra; Gonzales v Municipal Court, supra; People v Taylor, 
supra.) 

4. Aii statements, written or oral, by persons who have brought 
complaints against the above-named officers as described in items 1, 
2, and 3, above. (California Constitution article I, section 28(f); 
Caldwell v Municipal Court (1976) 58 CA3d 377; Hinojosa v Superior 
Court (1976) 55 CA3d 692; Gonzales v Municipal Court, supra; People 

V Wheeler, supra; People v Mickle, supra; People v Harris, supra; In re 
Ferguson, supra; People v Taylor, supra.) 

5. The names, addresses, and teiephone numbers of ail persons 
interviewed by The Department, its investigators and other personnei 
during investigation into compiaints as described in items 1,2, and 3, 
above, against the above-named officer(s). (California Constitution 
article I, section 28(f); Evidence Code section 1045(a); Pitchess v 
Superior Court, supra; Arcelona v Municipal Court, supra; Kelvin L v 
Superior Court (1976) 62 CA3d 823; Lemelle v Superior Court (1978) 77 
CA3d 148; Gonzales v Municipal Court, supra; People v Wheeler, 
supra; People v Mickle, supra; People v Harris, supra; In re Ferguson, 
supra; People v Taylor, supra.) 

6. Ali statements, written or orai, made by persons interviewed by 
the Department, its investigators and other personnel during their 
investigation into compiaints as described in item 5, above. (Caiifor- 
nia Constitution articie I, section 28(f); Evidence Code section 
1045(a); Caldwell v Municipal Court, supra; Hinojosa v Superior Court, 
supra; People v Matos (1979) 92 CA3d 862; Gonzales v Municipal 
Court, supra; People v Wheeler, supra; People v Mickle, supra; People 

V Harris, supra; In re Ferguson, supra; People v Taylor, supra.) 

7. Aii tape recordings and/or transcriptions thereof, and notes and 
memoranda by investigating personnei of The Department made in 
investigations described in Items 1,2,3 and 5, above. (California Con- 
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stitution article I, section 28(f); Caldwell v Municipal Court, supra; 
Hinojosa v Superior Court, supia; People v Matos (1979) 92 CA3d 862; 
Arcelona v Municipal Court (1980) 113 CA3d 523, 530; People v 
Wheeler, supra; People v Mickle, supia; People v Harris, supra; in re 
Ferguson, supra; People v Taylor, supra.) 

8. The names and assignments of investigators and other person¬ 
nel employed by The Department as described in Items 1,2,3, and 5. 
{Caldwell v Municipal Court, supra; People v Wheeler, supra; People v 
Mickle, &ipra; People v Harris, ^pra; In re Ferguson, supra; People v 
Taylor, supra.) 

9. The written procedures established by The Department to inves¬ 
tigate citizen complaints against The Department or its personnel. 
(Penal Code section 832.5(a).) 

10. All records of The Department concerning records of state¬ 
ments and opinions, including, but not limited to, findings, letters, 
formal reports, and oral conversations made by superior officers and 
fellow officers, of the above-named police officer(s), that pertain to 
acts indicating or constituting racial or ethnic prejudice, dishonesty, 
false arrest, illegal search and seizure, the fabrication of charges 
and/or evidence, planting evidence, or any act demonsbsting a mor¬ 
ally lax character. (California Constitution article I, section 28(f); 
Pierre C. v Superior Court, supra; Cadena v Superior Court, supra; 
Hinojosa v Superior Court, supra; Arceiona v Municipai Court, supra; 
Peopie V Wheeier, supra; People v Mickie, supra; People v Harris, 
supra; In re Ferguson, supra; People v Taylor, supra.) 

11. Ail records of The Department concerning records of state¬ 
ments and opinions, including, but not limited to, findings, letters, 
formal reports, and oral conversations made by superior officers and 
fellow officers, of the above-named police officer(s), that pertain to 
unnecessary acts of aggressive behavior, acts of violence and/or 
attempted violence, acts of excessive force and/or attempted exces¬ 
sive force, and acts demonstrating racial or ethnic prejudice, or any 
act demonstrating a morally lax character. (California Constitution 
article I, section 28(f); Cadena v Superior Court, supra; Hinojosa v 
Superior Court, supra; Arceiona v Municipai Court, supra; Peopie v 
Wheeier, supra; Peopie v Mickle, supra; People v Harris, supra; In re 
Ferguson, Supra; People v Taylor, supra.) 
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12. All records of discipline imposed by The Department upon the 
above-named police ofncer(s) for conduct specified in items 1,2,3, 
10, and 11. (California Constitution article I, section 28(f); Evidence 
Code section 1045(a); Arcelona v Municipal Court, supra; Cadena v 
Superior Court, supra; People v Wheeler, supra; People v Mickle, 
supra; People v Harris, supra; In re Ferguson, supra; People v Taylor, 
supra.) 

Oate:_ 


[Each declaration attached to a motion should start on a new 
page. Caption is unnecessary if attached to papers with 
caption and first-page caption includes all parts of motion. 

See sample first page in §1.12. For discussion of Cal Rules of 
Ct 2.111, see §§1.4-1.10.] 

DECLARATION IN SUPPORT OF MOTION FOR PRETRIAL 
DISCOVERY 

I, _-[name of declarant, usually defense counsel\__, declare: 

1. That I am_[slate title if in public office, e.g., an Assistant Public 

Defender for the County of _, and] _the attorney of record for 

the above-named defendant. 

2. That I am informed and believe that_ [name of police or sheriff’s 

department] _, hereafter “The Department,” makes and teeps written 

records of complaints received by The Department and that such 
records are kept in files maintained by The Department. 

3. That i am informed and beiieve ttiat from time to time persons 
give statements to The Department concerning officers of The 
Department, alieging that said officers _Jtell what the allegatfons are 
expected to be, e.g., committed acts indicating racial or ethnic prejudice, 
or dishonesty; acts constituting false arrest, illegal search and/or seizure, 
or the fabrication of charges and/or evidence; acts of aggressive behav- 


Respectfuily submitted, 

_ [Signature of attorney] 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 
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ior, and/or violence, and/or attempted violence, and/or excessive force, 
and/or attempted excessive force; acte involving a “morally lax” charac- 

terL-- 

4. That I am informed and believe that The Department assigns per¬ 
sonnel to investigate said complaints. That these personnel corre¬ 
spond with or interview complainants, witnesses, and other persons 
and make notes, memoranda, and records of conversations in con¬ 
nection with their investigations and prepare and file reports, find¬ 
ings, opinions, and conclusions concerning their investigations. That 
The Department teeps in its personnel record files, or other files, 
notes, findings, memoranda, recordings, reports, transcripts, opin¬ 
ions, and conclusions of the investigations made and of the disci¬ 
plinary proceedings commenced as the result of such complaints. 
That said files contain the names, addresses, and telephone numbers 
of witnesses interviewed during such investigations and of persons) 
who initiate complaints (as are described in the preceding para¬ 
graph). 

5. That I am informed and believe that the records, data, and mate¬ 
rials described in paragraphs (1) through fg /Ve ending number] _ 

of the Notice of Motion, Supporting Memorandum, and Order for Pre¬ 
trial Discovery filed and served herein are in the exclusive posses¬ 
sion and control of The Department and/or the Office of_ 

County District Attorney, and are readily available to each of them; 
that said records, data, and materials are not known to either defen¬ 
dant or defense counsel and will not otherwise be made available to 
defendant or defense counsel. 

6. A substantial issue in the trial of this case may be_ [describe 

generally the potential defense or defenses to the pending charges relat¬ 
ing to officer misconduct, e.g., the fabricahon of charges and/or evidence 
by police, false arrest, illegal search and seizure, police officer perjury, 
excessive and illegal use of force or violence, the attempted use of exces¬ 
sive and illegal use of force or violence] _on the part of the officers 

involved. 

7. Specifically, in this case, based on my information and belief, the 
factual foundation to support the defense argument of officer mis¬ 
conduct as detailed above is as follows: _Jdescribe plausible factual 
scenario of specific police misconduct supporting the general defense(s) 
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put forth in item 6; or, if applicabie and consistent with the defense(s) 
above, issue denial of the facts asserted by the officer(s) in the police 
report] _. 

[Use those items below that are relevant to your case and 
add any others that fit the case.] 

8.The above-listed materials are necessary for the proper prepara¬ 
tion of this case for trial.The materials may be used as follows: 

(A) To locate and investigate witnesses or other evidence of the 
dishonest character of the officer(s) invoived to show that the offi- 
cer(s) acted in conformity with that character at the time of this inci¬ 
dent; 

(B) To locate and investigate witnesses or other evidence of 
aggressive character of the officer(s) invoived to show that the offi- 
cer(s) acted in conformity with that character at the time of this inci¬ 
dent; 

(C) To refresh the recollection of witnesses to incidents of fabrica¬ 
tion of charges and/or evidence by the officer(s) involved and/or to 
incidents of the use of iliegal or excessive force by the officer(s) so 
that defense counsei may accurateiy ascertain the facts and circum¬ 
stances of those incidents; 

(D) To properiy prepare for cross-examination and impeachment of 
witnesses to be calied by the prosecution; 

(E) To properiy assess the credibility of the defendant and defense 
witnesses; and 

(F) To impeach the testimony of the officers invoived with acts 
showing a moraily lax character and hence a readiness to lie. 

I deciare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

Date:_ _ [Signature of declarant] _ 

_ [Typed name] _ 

_ JJitle of declarant if in public 
office] _ 
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[A proposed order should begin on a new page. See, e.g., 
Los Angeles Ct R 8.6(b) (proposed order must be separate 
document). Even if filed as part of the motion, it should have a 
separate caption. For further discussion, see Comment, 
§18.5.] 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF_ 


PEOPLE OF THE STATE OF 
CALIFORNIA, 

Plaintiff 

vs 

_ [Name] _, 

Defendant. 

_ ! 


Dept._ [number] _ 

No._ [case number]_ 

[PROPOSED] ORDER 


TO __[NAME OF CITY ATTORNEY OR COUNTY COUNSEL, AND 

TITLE] _AND TO __[NAME OF POLICE CHIEF OR SHERIFF, AND 

TITLE] _: 


It appearing to this Court from the attached declaration, from testi¬ 
mony and argument at the hearing on this motion, and from informa¬ 
tion presented at an in chambers hearing heid on this motion, that 
there are in your possession or under your controi certain items that 
have a bearing on this action, and, GOOD CAUSE APPEARING 
THEREFOR: 




IT IS HEREBY ORDERED that you and each of you make available 

to the attorney of record or_ [his/her] _investigator in the above- 

entitied action for inspection and copying aii the foiiowing informa¬ 
tion in your possession pertaining to_ [give names of officers, and 

their badge numbers if known] _: 


1. The names, addresses, and telephone numbers of all persons 

who have filed complaints with the_ [name of law enforcement 

agency] _, hereafter “The Department,” for acts indicating or consti¬ 
tuting _ [e.g., racial or ethnic prejudice, dishonesty, false arrest, illegal 

search and seizure, the fabrication of charges and/or evidence, any act 
involving morally lax character, unnecessary acts of aggressive behavior, 
acts of violence and/or attempted violence, acts of excessive force and/or 
attempted excessive force,] _by the above-named officer(s). 


ORDERED BY THE COURT: Granted 


Denied 
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Modified:_ 

2. Aii statements, written or orai, by persons who have brought 
compiaints as described in item 1, above. 

ORDERED BY THE COURT: Granted_Denied_ 

Modified:_ 

3. The names, addresses, and teiephone numbers of aii persons 
interviewed by The Department, its investigators and other personnei 
during investigation into compiaints as described in items 1 and 2, 
above, by the above-named officer(s). 

ORDERED BY THE COURT: Granted_Denied_ 

Modified:_ 

4. Aii statements, written or orai, made by persons interviewed by 
the Department, its investigators and other personnei during investi¬ 
gation into compiaints as described in item 3, above. 

ORDERED BY THE COURT: Granted_Denied_ 

Modified:_ 

5. Aii tape recordings and/or transcriptions thereof, and notes and 
memoranda by investigating personnei of The Department made pur¬ 
suant to investigations described in items 1 and 3, above. 

ORDERED BY THE COURT: Granted_Denied_ 

Modified:_ 

6. The names and assignments of investigators and other person¬ 
nei empioyed by The Department as described in items 1 and 3, 
above. 

ORDERED BY THE COURT: Granted_Denied_ 


Modified: 
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7. The written procedures established by The Department to inves¬ 
tigate citizen complaints against The Department or its personnel. 

ORDERED BY THE COURT: Granted_Denied_ 

Modified:_ 

8. All records of The Department concerning records of state¬ 
ments, reputations and opinions, including, but not limited to, find¬ 
ings, letters, formal reports, and oral conversations made by superior 
officers and other officers, of the above-named police officer(s), 

which pertain to acts indicating or constituting_ [Specify area of 

interest, e.g., raciai prejudice or acts of unnecessary vioience.] _ 

ORDERED BY THE COURT: Granted_Denied_ 

Modified:_ 

9. All records of discipline imposed by The Department on the 
above-named police officer(s) for conduct specified in Items 1 and 8, 
above. 

ORDERED BY THE COURT: Granted_Denied_ 

Modified:_ 

10. In accordance with Evid C §1045(e) and Alford v Superior Court 
(2003) 29 C4th 1033,1042, the information and/or records ordered to 
be disclosed herein shall not be used for any purpose other than in 
the underlying court proceeding. 

ORDERED BY THE COURT: Granted_Denied_ 

Modified:_ 

Date:_ _ [Signature of Judge] _ 

_ [Typed name] _ 

Judge of the Superior Court 

Comment: This motion must be served on the government agency (i.e., 
the police or sheriff’s department) that has custody of the records. Evid C 
§ 1043(a). The motion must be served at least 16 court days before the date 
set for the hearing on the motion. This 16-day period applies when the 
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motion is personally served. If the motion is faxed or served by express 
mail or another overnight delivery service, the 16-day notice period must 
be increased by 2 calendar days. If the motion is served by regular mail, 
the 16-day notice period must be increased by 5 calendar days if it is 
mailed from an address in California to an address in California, by 10 
calendar days if either the mailing address or the delivery address is out¬ 
side California, and by at least 20 calendar days if either the mailing 
address or the delivery address is outside the United States. Evid C 
§1043(a); CCP §1005(b). 

The motion must include (Evid C § 1043(b)): 

• The name of the defendant and the criminal case for which the dis¬ 
covery is sought; 

• The name of the police or custodial officer whose records are sought; 

• A description of the records sought; 

• Affidavits (or declarations, which may be substituted for affidavits 
under CCP §2015.5) that show good cause for the discovery or dis¬ 
closure sought, describe the materiality of the subject matter, and set 
forth an allegation of a reasonable belief that the government agency 
identified in the request has the requested records; and 

• The time and place the discovery motion will be heard. 

A copy of the law enforcement report that sets forth the circumstances 
of the defendant’s stop and arrest should be attached if excessive force is 
alleged. See Evid C §1046. In many cases, the court may wish to review 
the police report underlying the case “in conjunction” with the averments 
in defendant’s motion. City of Santa Cruz v Municipal Court (1989) 49 
C3d 74, 89. See also City of San Jose v Superior Court (1998) 67 CA4th 
1135, 1147. A subpoena duces tecum addressed to the Chief of Police or 
Sheriff, and listing the items that are in the order, should also be attached. 
Witness statements corroborating the alleged officer misconduct may be 
attached to strengthen the Pitchess motion, but they are not required. War-r 
rick V Superior Court (2005) 35 C4th 1011, 1025. 

The supporting declaration or affidavit required by Evid C §1043(b)(3) 
must make a plausible showing of justification for discovery and be suffi¬ 
ciently specific to allow the information to be identified. See Evid C 
§ 1043(b)(3); City of San Jose, 67 CA4th at 1147; People v Memro (1985) 
38 C3d 658, 678 nl9, overruled on other grounds in People v Gaines 
(2009) 46 C4th 172,181 n2. The declaration can be made by the defendant 
or defense counsel (see 38 C3d at 682) on information and belief as long 
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as the statutory requirements of the motion are otherwise met. City of 
Santa Cruz v Municipal Court (1989) 49 C3d 74, 89; City of San Jose, 67 
CA4thatll47. 

To show good cause for discovery, the required declaration or affidavit 
must articulate certain facts. It must “propose a defense or defenses to the 
pending charges.” Warrick v Superior Court (2005) 35 C4th 1011, 1024. 
See also City of San Jose, 67 CA4th at 1147. It must contain supporting 
facts that “describe a factual scenario that supports the claimed officer 
misconduct” that “might or could have occurred.” Warrick, 35 C4th at 
1024; City of San Jose, 67 CA4th at 1147. The description need not guess 
the motives of the police officers, and depending on the facts of the case, a 
general denial of the statements of police in the police report may suffice. 
Warrick, 35 C4th at 1024; see People v Hustead (1999) 74 CA4th 410, 
416. The declaration or affidavit must also demonstrate how the requested 
information may lead to relevant evidence or may itself be admissible as 
direct or impeachment evidence. Warrick, 35 C4th at 1024; Hustead, 74 
CA4that417. 

The affidavit may be filed under seal to protect against revelation of 
privileged information. The defense must show that the information in the 
affidavit is in fact privileged because it comes from the client or is core 
work product. If the court determines that the information is privileged, it 
must order that the affidavit be sealed. If the court rales that the informa¬ 
tion is not privileged, the court must allow defense counsel to amend to 
include (or exclude) privileged information, rewrite the affidavit as a 
denial, or agree that the affidavit will not be sealed. However, this proce¬ 
dure will not be required to be followed very often, because of the minimal 
showing necessary to compel the in camera review of the officer’s person¬ 
nel file. Garcia v Superior Court (2007) 42 C4th 63,71. 

If the trial court finds the defense has established good cause for discov¬ 
ery, it must then review the personnel records in chambers and order dis¬ 
closure if they are relevant. See, e.g.. City of Santa Cruz v Municipal Court 
(1989) 49 C3d 74. See also Evid C §§1043, 1045(b). It is customary for 
trial courts to order disclosure of only the names, addresses, and phone 
numbers of wimesses and dates of any prior complaints. 49 C3d at 84. In 
some cases, a supplemental motion may be warranted to obtain disclosure 
of additional information or the fiill verbatim police reports. Alvarez v 
Superior Court (2004) 117 CA4th 1107,1112. 

This motion includes a proposed order. If the judge signs the order, it 
should be served on the chief of police or sheriff along with a subpoena 
duces tecum. See People v Superior Court (Broderick) (1991) 231 CA3d 
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584. The court must order that the records disclosed may not be used for 
any purpose other than the underlying court proceeding. Evid C § 1045(e); 
Alford V Superior Court (2003) 29 C4th 1033,1042. The materials may be 
released, on request, to the officers who are the subject of the materials. 
Becerrada v Superior Court (2005) 131 CA4th 409. 

NOTE>- Pitchess motions may be brought in administrative hearings 
under Evid C §§1043 and 1045, and an administrative hearing officer 
may conduct the in-camera hearing in addition to ruling on the 
motion. See Riverside County Sheriff’s Dep’t v Stiglitz (2014) 60 
C4th624,641. 

Cross-Reference: For further discussion of Pitchess motions, see Crim 
Law §§11.19-11.24. 

§11.13 M. Defense Motion for Discovery of Victim’s 
Violent Conduct 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page In §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO: THE DISTRICT ATTORNEY OF_COUNTY AND THE 

ABOVE-ENTITLED COURT: 

PLEASETAKE NOTICE that on_ [date] _at_ [time] _or as soon 

thereafter as the matter can be heard_ [in Department _ of the 

above-entitled courf]__, the defendant,_ [name] _, will ask the court 

for an order directing the People of the State of California to make 
available for inspection and copying (1) the record of any criminal 
convictions of the victim that may be used for impeachment and (2) 
all records of violence of the alleged victim including charges, con¬ 
victions, and police reports. 

This motion is made on the grounds that the information 
requested is in the actual or constructive possession of the District 

Attorney or readily available to_ [him/her] _and is reasonably 

required by the defendant for the preparation of the defense for trial, 
and that the defendant cannot readily obtain the information through 
_ [his/her] own efforts. The motion is based on the attached decla¬ 
ration, supporting memorandum, the records of the case, and such 
other mridence as may be presented, and is supplementary to the 
informal discovery already received by defendant. 
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Date:_ Respectfully submitted, 

_ [Signature of attorney] 

_ [Typed name] _ 

Attorney for_ [name of 

defendant] _ 

[The supporting memorandum shouid start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes aii parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 
STATEMENT OF FACTS 

_ [Describe relevant facts. Attach authority for all factual statements, 

e.g., declaration by defense counsel, police report, and attach a copy as 
an exhibit] _ 


ARGUMENT 


THE DEFENDANT IS ENTITLED TO INSPECT THE 
RECORDS OF ANY CONVICTIONS SUFFERED BY THE 
ALLEGED VICTIM 

Good cause for discovery in a criminai case can be established by 
a showing that the defendant cannot readily obtain the information 
requested and that the requested information could assist the defen¬ 
dant in the preparation of his or her case. (Hill v Superior Court (1974) 
10 C3d 812,817.) The defendant has no ready access to the aiieged 
victim’s record of conviction othm* than through the discovery pro¬ 
cess. Furthermore, under Evidence Code section 788, a witness’s 
prior felony convictions are admissible as impeachment; evidence of 
relevant misdemeanor misconduct involving dishonesty or moral tur¬ 
pitude is also admissible for impeachment in criminal proceedings. 
(People V Wheeler (1992) 4 C4th 284,291.) No further showing of good 
cause is required. (Hill v Superior Court (1974) 10 C3d 812,816.) 
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THE DEFENDANT IS ENTITLED TO INSPECT ANY 
INFORMATION AVAILABLE TO THE PROSECUTION 
REGARDING ACTS OF VIOLENCE COMMITTED BY THE 
ALLEGED VICTIM 


Under Evidence Code section 1103, subdivision (a), specific acts 
of aggression by the alieged victim are admissibie to show that the 





9/16 




■V, 







9/16 



11-69 • Discovery 


§11.13 


alleged victim was the aggressor. Consequentiy, on a showing of 
good cause, arrest records and poiice records of indicating that the 
alieged victim has engaged in vioient activity, must be disciosed. 
(Engstrom v Sup@rior Court (1971) 20 CA3d 240,245.) “Where a ciaim 
of self-defense is offered, and the aiieged victim of an offense is 
ciaimed to have been the aggressor, information concerning arrests 
for specific acts of aggression by the aiieged victim must be pro¬ 
duced if avaiiabie to the prosecutor.” {Ibid.) In this case, (1) the defen¬ 
dant is charged with assauit; (2) the defendant intends to raise a 
defense of seif-defense, as stated in the deciaration of counsel 
attached to this motion; and (3) the defendant’s statement to the 
poiice immediateiy after the incident (see police report, attached to 
this motion as Exhibit A) indicates that the victim was the aggressor. 

CONCLUSiON 

For the foregoing reasons, good cause for the requested discio- 
sure exists, and this Court must enter its order directing the prosecu¬ 
tor to make the above-described records avaiiabie to defense coun- 
sei for inspection and copying. 

Date:_ Respectfuiiy submitted, 

_ [Signature of attorney] _ 

__[Typed name] _ 

[Each declaration attached to a motion should start on a new 
page. Caption is unnecessary if attached to papers with 
caption and first-page caption includes all parts of motion. 

See §1.9; Crim Law §18.5.] 

DECLARATiON OF COUNSEL IN SUPPORT OF 
DISCOVERY MOTION 

_ [Name] _, attorney for defendant_ [name] _, declares under 

penalty of perjury that: 

1- __[He/she]__ is the attorney representing the defendant in this 
case; 

2. __lThe defendant’s statement to the police contains evidence that 
the victim was the aggressor in this case and the defendant acted in self- 
defense]_J__[the victim has a reputation for violence in the community/ 
there is evidence in the police report that just before the shooting the vic¬ 
tim threatened to kill the defendant] _ 
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3. Declarant is informed and believes that records of violent con¬ 
duct by the alleged victim are: 

(a) In the actual or constructive possession of the District Attorney 

of_County; 

(b) Not available to defendant or_ [/7/s/her] _counsel in the exer¬ 

cise of due diligence; and 

(c) Necessary for the preparation of defendant’s case for jury trial. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_[7/f/e if in pubiic defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

Comment-. This motion may be made only when there is a potential 
issue about the alleged victim’s conduct, typically when the defendant 
asserts a claim of self-defense. A separate and specific request for such 
information is necessary because the issue arises only when there is a 
question about the alleged victim’s conduct. It requires a specific, factual 
showing of good cause. 

Cross-Reference: On discovery generally, see Crim Law, chap 11. 


§11.14 N. Defense Ex Parte Motion for Production of 
Booking Photo or Latent Fingerprints 

[The first page of every paper fiied in court must begin with a 
caption, in the format prescribed by Cai Ruies of Ct 2.111. See 
sample first page in §1.12. For discussion of Cai Ruies of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT: 

The defendant, by counsel, asks the Court for an ex parte order 

directing _ [name of law enforcement agency] _ to release a copy of 

__[the defendant’s booking photo/the defendant’s fingerprints and any 
latent fingerprints taken from the scene of the above-entitled case]__. 

This motion is based on the attached supporting memorandum, and 
on the court records and pleadings in the court files for this case. 
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Respectfully submitted, 

_ [Signature of attorney] _ 

_ JTyped name] _ 

__[Title if in public defender 
office] _ 

Attorney for __[name of 
defendanf]__ 

[The supporting memorandum of points and authorities 
should start on a new page. Caption is unnecessary if 
attached to papers with caption and first-page caption 
includes all parts of motion. See §1.9; California Criminal Law 
Procedure and Practice §18.5 (Cal CEB).] 

SUPPORTING MEMORANDUM 

The defense is entitied to a copy of _ [the defendant’s fingerprints/ 

the latent fingerprints lifted at the scene of the crime charged against the 
defendant] _ . (Penai Code section 1054.1(c).) 

Respectfuliy submitted, 

_ [Signature of attorney] _ 

_ [Typed name]_ _ 

__[Title if in public defender 
office] _ 

Attorney for _ [name of 

defendant] _ 

[A proposed order should begin on a new page. See, e.g., 

Los Angeles Ct R 8.6(b) (proposed order must be separate 
document). Even if filed as part of the motion, it should have a 
separate caption. For further discussion, see Comment, 

§18.5.] 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF_ 

Dept. _ [number] _ 

No. __[case number]__ 

[PROPOSED] ORDER FOR 
PRODUCTION OF 

_ [BOOKING PHOTO/LATENT 

FINGERPRINTS] _ 


PEOPLE OF THE STATE OF 
CALIFORNIA, 

Plaintiff 

vs 

__[Name]__, 

Defendant 



Date: 
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TO CONSOLIDATED CRIMINAL RECORDS, _ _[A/A/WE OF POLICE OR 
SHERIFF’S DEPARTMENT]__: 

[Use for booking photo or fingerprint card] 

GOOD CAUSE APPEARING THEREFOR, IT IS HEREBY ORDERED 

that the Consolidated Criminal Records Department of the_ [name 

of police or sheriff’s department] turn over to [name of investigator, 

or an investigator of the Pubiic Defender’s Office] _a copy of the 

_ [booking photo/booking fingerprint card] _of the defendant whose 

name, and date of birth are below. 

[Use for fingerprints] 

GOOD CAUSE APPEARING THEREFOR, IT IS HEREBY ORDERED 

that the Consolidated Criminal Records Department of the_ [name 

of police or sheriff’s department] _provide access to latent finger¬ 
prints for the incident occurring on_ [date] _, described in_ [name 

of taw enforcement agency]__ Report No._ [number] _, dated 

_ [date] _, and provide legible copies of those latent prints to 

_[name of defense investigator, or an investigator of the Pubiic Defend¬ 
er’s Office] _. 

NAME OF DEFENDANT: __[name]__ 

DOB: [date of birth] 

IT IS SO ORDERED. 

Date:_ _ [Signature of Judge] _ 

_ [Typed name] _ 

Judge of the Superior Court 

Comment-. It is common in many counties for the defense to request 
booking photos and fingerprints through ex parte orders rather than 
requesting them from the prosecutor; if that is the practice, a formal 
motion is not required. A proposed order is attached to the motion. 

Cross-Reference: For further discussion of ex parte motions, see Crim 
Law §11.16. 
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§11.15 O. Request for Disclosure of Juvenile Case 
File (Judicial Council Form JV-570) 


JV-570 


Request for Disclosure of 
Juvenile Case File 


If you are requesting a court order to obtain the juvenile case file of a child 
■who is alive, fill out all items on this form, andfile it with the court. You must 
also fill out andfile Proof of Service—Request for Disclosure (form JV-569). 

If you are a member of the public requesting the juvenile case file of a child 
who is deceased, you can: 

a. Fill out items 1-4 and 7 on this form andfile it with the court. You must 
then provide a copy of this form to the Custodian of Records of the county 
child welfare agency, who will then provide notice of this request. 

Or 

b. Do not complete the form and request the juvenile case file from the child 
welfare agency under Welfare and Institutions Code section 10850.4. 

(T) Your name:_ 

Relationship to child (if any): _ 

Street address:- 



City:_State:_Zip:_ 

Telephone number:_ 

Lawyer (if any) (name, address, telephone numbers, and State Bar 
rmmber): _ 


Name of child (if known): _ 

Child’s date of birth (if known): _ 

a. □ A petition regarding the child in @ has been filed under 

D Welfare and Institutions Code section 300 
n Welfare and Institutions Code section 601 
n Welfare and Institutions Code section 602 or 

b. D I believe the child in @ died as a result of abuse or neglect. Approximate date of death: 

If you checked box b, you may skip items 5 and 6. 


Note: You must provide a copy of this form to all interested parties ifyou know their names and addresses. 


Judaal Councl of Calitomie, vuvm oourtinfoca gov 
RevisaO January 1. 200g. Mandatory Form 
Wattora and mslttijlions Coda. § 827. 

Cakbmla RUas of Court lulas 5 552.5.553 


Request for Disclosure of Juvenile Case File 


CEB 


JV-570, Page 1 of 2 
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Your name: 


Case Number: 




TI’k; recefdis i iire; flMKcnhe imkimi Amu‘h more sfymi need m<m Mpace.) 


<\)nlinued on AUacbment 5, 

6^' 1'bc reasons l<^ this rci^uest are: 

a. Civil court case pending in o/aw«/)v _ „ . , __ 

Case number;... ...... Hearing date: 

b IJ Criminai court case pending in (name nfanmfy): - 

Case number:. .. } learing date: --- 

c* ' Juvenile court case pending ^ 

Case number: .. ...„ Hearing date; 

d. ’ . Other rs/!it--t7/v>: 

< 'ase number, I leafing date; 


(7) i ueed the records because: (Deserihe ht defaii. Atmeh more jfmge.% if you need more %iHiee.) 


, t'onrinued on Attachment 1. 

' 8 ^ I declare under penalty of perjury' under the hm-s of the State of California that the information in this form 
is true and correct, This means that if I he on this fomt, I am guilty of a crime. 


Type or prim your mme 


► _ 

Sign y-tmr name 


, Request for DIsclosum of Juvenile Case File C€B JV-S 70 , Pap z ^ z 


Comment. Use of this Judicial Council form is mandatory. Cal Rules of 
Ct 1.31. 

Cross-Reference: On the confidentiality of juvenile court records, see 
California Criminal Law Procedure and Practice §§41.13^1.13A, 56.1, 
and 56.7 (Cal CEB). ^ 
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§11.16 P. Acknowledgment of Discovery 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

ACKNOWLEDGMENT OF DISCOVER 

Case No._ [number] _ 

_ [People v/ln re name of defendant] _ 

Date:_ 

I, the undersigned, declare that I am the _ Jprosecutor/attomey for 
defendant] _in the above-entitied case. 


i have received copies or inspected the following documents con¬ 
tained in the __lDistrictAttomey’s/defense attorney’s] _case file: 


Documents (list those appli¬ 
cable) 

Received Copy 

Inspected Only 

Arrest report(s) 



Crime report(s) 



Property report(s) 



Suppiementai report(s) 



Chemist report(s) 



Coroner’s protocol 



Booking report(s) 



Accident report(s) 



Retest(s) of evidence 



Witness interview(s) 



Other reports (specify) 




_ [Signature of attomey] 

_ [Typed name] _ 

Attorney for_ [name of 

defendant] _ 

Comment: This form may be used to acknowledge receipt of items in 
response to an informal request for discovery. See §§ 11.1,11.4. 
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Cross-Reference: See California Criminal Law Procedure and Practice 
§11.3 (Cal CEB). 

§11.17 Q. Motion for Conditional Examination 

[The first page of every paper tiled in court must begin with a 
caption, in the format prescribed by Cal Rutes of Ct 2. 111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, AND TO_ [THE PEOPLE/THE 

DEFENDANT] _: 

PLEASE TAKE NOTICE that, on __[c/ate] _, at __[time] _ , or as 

soon thereafter as the matter can be heard, the_ [People/defendant, 

name] _will move the Court, for conditional examination of_ [name 

of witness]_ _ pursuant to Penal Code sections 1335 et seq., such con¬ 
ditional examination to take place at a date, time, and place to be 
determined by the Court at the hearing on this motion. 

This motion is based on the attached declaration, together with 
such other evidence, oral or documentary, as may be introduced at 
the hearing on this motion. 

[Optional] 

Because time is of the essence, the_ [People seek/defendant 

seeks] _an order shortening time under the provisions of Code of 

Civil Procedure section 1005. 

[Continue] 

Date:_ Respectfuiiy submitted, 

_ [Signature of attorney] 

_ [Typed name] _ 

[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

MEMORANDUM iN SUPPORT OF MOTION FOR 
CONDITIONAL EXAMINATION 

A WITNESS MAY BE CONDITIONALLY EXAMINED WHEN 

_ [SPECIFY RELEVANT GROUND]__ 



8/18 




11-77 • Discovery 


§11.17 


__[Specify relevant grounds, e.g., the witness is about to leave the 
state, or is so sick that he or she will not be able to testify. Pen C §1336.] _ 

_ [NAME] _, A WITNESS IN THIS CASE, WILL BE UNAVAILABLE 

TO TESTIFY AT TRIAL BECAUSE_ [STATE GROUND] _; THIS 

GROUND SUPPORTS THE __[PEOPLE’S/DEFENDANT’S]__ 
REQUEST FOR A CONDITIONAL EXAMINATION OF THAT WITNESS 

_ [Explain why the witness will be unavailable. Refer to the facts in the 

declaration attached that is required by Pen C §§1336-1338.] _ 

CONCLUSION 

For the above-stated reasons, the_ [People requestiDefendant 

requests] _that this Court order that a conditional examination of 

_ [name of witness]__ be held at a date, time, and place to be deter¬ 
mined by this Court at the hearing on this motion. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

[Each declaration attached to a motion should start on a new 
page. Caption is unnecessary if attached to papers with 
caption and first-page caption includes all parts of motion. 

See §1.9; Crim Law §18.5.] 

DECLARATiON iN SUPPORT OF MOTiON FOR 
CONDiTiONAL EXAMiNATiON OF_ [NAME] _ 

__[Name of declarant]__, being duiy sworn, deposes and says: 

That __[he/she]__ is __[fe// who declarant is, e.g., a Deputy District 
Attorney for the County of Los Angeles]__\ 

That there is now pending before this Court a charge of violating 

section __[number] _of the California_Code against the 

above-named defendant; that said charge is now at the __[tell stage, 
e.g., arraignment] _stage. 

That in this action the_ [People/defendant]__ must have the testi¬ 
mony of __[name of witness]__ because_ [explain why, e.g., the per¬ 

son is the victim in the action and her testimony is materiai to the case and 
necessary to prove the elements of the offense] _. 
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That this witness wiii be unavaiiabie to testify because_ [explain 

why] _. 

I deciare under penaity of perjury under the iaws of the State of 
Caiifornia that the foregoing is true and correct. 

Date:_ _ [Signature of declarant] _ 

_[Typed name] _ 

_ [Title of declarant if in public 

office] _ 

Comment: The motion for conditional examination of a witness 
requires no less than three days’ notice to the opposing party. Pen C § 1338. 
The affidavit attached to the motion satisfies the requirements of Pen C 
§1337 as to its contents. A witness is conditionally examined as if testify¬ 
ing at trial. See Pen C §§1335-1345. The defendant has the right to be 
present. Pen C §1340. A magistrate, prosecutor, and defense attorney are 
present. See Pen C §1339. A court reporter takes down the proceedings, 
which may also be videotaped. Pen C §1343. 

Cross-Reference: For discussion of conditional examinations, see Crim 
Law §§31.20, 54.15. 
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Public Records 


I. OVERVIEW 

A. Companion Volume §12.1 


I. OVERVIEW 

§12.1 A. Companion Volume 

This manual is a companion volume to California Criminal Law Proce¬ 
dure and Practice (Cal CEB). This chapter is reserved. 
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Motion to Set Aside 
Information or Quash 
Indictment 


I. OVERVIEW 

A. Defense Motion to Dismiss Information Under Pen C 
§995 §13.1 

B. Defense Motion to Quash Indictment Under Pen C §995 §13.2 

C. Memorandum in Opposition to Motion to Dismiss Under Pen C 
§995 §13.3 

D. Motion to Compel Reinstatement of Complaint (Pen C 

§871.5) §13.4 

E. Request for Preparation of Transcript §13.5 

F. Memorandum in Support of Motion to Reinstate 
Complaint §13.6 

I. OVERVIEW 

§13.1 A. Defense Motion to Dismiss Information 
Under Pen C §995 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT ANDTO THE DISTRICT ATTORNEY 
OF_COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that on __[date]__, in Department __[num- 

ber] _at_ [time] _, or as soon thereafter as the matter may be 

heard, the defendant will move that the Court set aside the informa¬ 
tion under Penal Code section 995 because [give the relevant 
ground(s) of §995: the defendant was not legally committed by the mag¬ 
istrate, and/or the defendant was committed without reasonable or prob¬ 
able cause] _. 
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This motion wiii be based on the attached supporting memoran¬ 
dum, the preliminary hearing transcript, and on argument at the hear¬ 
ing on this motion. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_[Typed name] _ 

_[7/f/e if in pubiic defender 

office] _ 

Attorney for _ [name of 

defendant] _ 

[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 
SUMMARY OF ARGUMENT 

_ [Summarize your argument in two to three sentences.] _ 

STATEMENT OF FACTS 

_ [State facts based only on preliminary hearing transcript, unless one 

of the narrow exceptions that allows you to go outside the transcript 
applies. Those exceptions are discussed in Crim Law §13.4. Support each 
statement of fact by referring to the preliminary hearing transcript by page 
number, or page and line number. The usual style is RT (for Reporter’s 
Transcript) followed by the page number, e.g., RT 4; line numbers are usu¬ 
ally preceded by a colon (e.g., RT 4:3-17).] _ 

ARGUMENT 

[The following general arguments may be made in a §995 
motion to dismiss. For discussion of the major issues, see 
Crim Law, chaps 8,13. Most §995 motions concern 
fact-specific issues and require research to find cases on 

point] 

THE INFORMATION CHARGES AN OFFENSE NOT NAMED IN THE 
ORDER OF COMMITMENT OR SHOWN BY THE EVIDENCE TO HAVE 
OCCURRED 
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An information may charge oniy an offense found by the magis¬ 
trate to have occurred and named in the order of commitment, or an 
offense shown by the evidence to have occurred that arose out of the 
transaction that was the basis for the commitment on the related 
offense. (Penal Code section 739; Jones v Superior Court (1971) 4 C3d 
660.) 

_ [Describe which count was not named in the order of commitment 

or shown by the evidence to have occurred.] _ 

AN OFFENSE DISMISSED BY THE MAGISTRATE AFTER A FAC¬ 
TUAL FINDING FATAL TO THE CHARGE MAY NOT BE RECHARGED 
IN THE INFORMATION 

An offense dismissed by the magistrate after a factual finding fatal 
to the charge may not be recharged in the superior court information. 
{Jones V Superior Court, supra; Walker v Superior Court (1980) 107 
CA3d 884.) 

In this case, the magistrate_ [state the magistrate’s factual findings, 

and explain why they were factual findings and not legal findings] _. 

THE RESTRICTION ON THE RIGHT TO CROSS-EXAMINE WIT¬ 
NESSES RESULTED IN AN ILLEGAL COMMITMENT 

A defendant is denied a substantial right if defense counsel is lim¬ 
ited in the cross-examination of the prosecution’s witnesses. {Jen¬ 
nings V Superior Court (1967) 66 C2d 867. See Penal Code sections 
865,866(a).) Cross-examination may be for the purpose of raising an 
affirmative defense, negating an element of the offense {Jennings v 
Superior Court, supra), or impeaching a witness {Alford v Superior 
Court (1972) 29 CA3d 724). (Penal Code section 866(a).) 

_ [Describe what cross-examination was denied the defense. Explain 

the purpose of the cross-examination. Hopefully, you can cross-refer to the 
preliminary hearing transcript page where defense counsel made an offer 
of proof that demonstrated the point of the cross-examination. Explain 
how the denied cross-examination would have fit into the above criteria, 
and why it was not just for purposes of discovery, which is not permitted 
(Pen C §866(b)).]__ 

THE RESTRICTION ON THE RIGHT TO PRESENT A DEFENSE 
RESULTED IN AN ILLEGAL COMMITMENT 
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The defense is entitled to establish an affirmative defense at the 
preliminary hearing. {Jennings v Superior Court (1967) 66 C2d 867, 
880; Penal Code section 866.) _JiDefendants have the absolute right to 
testify at the preliminary hearing. (People v Robles (1970) 2 C3d 205.)] _ 

_ [Describe what affirmative defense counsel tried to put on at the 

preliminary hearing. You should be able to cross-refer to the preliminary 
hearing transcript page where defense counsel made an offer of proof 
that made clear that he or she wanted to put on an affirmative defense, 
and what that defense was going to be. See the afHrmative defenses in 
Crim Law §§8.13,32.12. if the defendant was not allowed to testify, argue 
tiiat point too.]_ 

THE ONLY EVIDENCE SUPPORTING THE COMMITMENT WAS 
OBTAINED AS THE RESULT OF AN ILLEGAL SEARCH AND SEIZURE 

A commitment based on illegally seized evidence is not valid and 
must be set aside. {Badillo v Superior Court (1956) 46 C2d 269; 
Priestly V Superior Court (1958) 50 C2d 812.) The defendant chal¬ 
lenged the search and seizure at the preliminary examination and 
objected to the introduction of _Jdescribe the evidence that was 
seized] _on the grounds that_ [state grounds] _._ [Cite to report¬ 
er’s transcript page numbers.] _That evidence was nevertheless 

admitted and considered by the magistrate, and a holding order 
resulted. 

The magistrate’s ruling was in error because_ [State why, citing 

legal authorities and tying them to the facts of your case, if you tiled a 
memorandum in support of your Pen C §1538.5 motion at the preliminary 
hearing, attach a copy to this motion as an exhibit and cross-refer to it] _ 

An information must be set aside unless the reviewing court finds 
sufficient competent evidence to support the magistrate’s conclu¬ 
sion that there was probable cause to believe that a crime had been 
committed and that the defendant committed it. {People v Lopez 
(1975) 52 CA3d 263.) The evidence must present a rational basis for 
believing that the defendant is guilty. {People v Slaughter (1984) 35 
C3d 629.) 

_ [Although circumstantial evidence may be considered in making the 

determination, all inferences must be reasonable (Williams v Superior 
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Court (1969) 71 C2d 1144); and any inferences which derive from specu¬ 
lation, conjecture, or guesswork must be discarded (Birt v Superior Court 
(1973) 34 CA3d 934).] _ 

If the _ _[describe evidence]_ _ is suppressed, not enough evidence 
remains to support a hoiding order, and the information should be 
set aside._ [Explain why this is so.]_ 

_ [SPECIFY ELEMENT OF OFFENSE NOT PROVEN AT PRELIMI¬ 
NARY HEARING, EG., THE ELEMENT OF FORCE OR FEAR IN THE 

ROBBERY IN COUNT ONE] _WAS NOT PROVEN, THEREFORE 

COUNT_ [NUMBER] _MUST BE DiSMISSED 

There must be some evidence to support each and every element 
of an offense, or the finding must fali. {Panos v Superior Court (1984) 
156 CA3d 626; People v Superior Court (Mendella) (1983) 33 C3d 754; 
People V Shirley (1978) 78 CA3d 424.) There was no evidence at the 

preliminary hearing in this case to support_ [Specify count and 

crime. Explain what element was missing. Support your argument with 
case law on point. See, e.g., Rodriguez v Superior Court (1984) 159 CA3d 
821 (no showing of intent before force was used against victim); People v 
Caffero (1989) 207 CA3d 678 (in felony-murder case, no showing of mal¬ 
ice aforethought). See other cases in Crim Law §73.9.]_ 

THE TESTIFYING OFFICER DID NOT MEET THE REQUIREMENTS 
OF PENAL CODE SECTION 872(b) 

In Whitman v Superior Court (1991) 54 C3d 1063, the Court held that 
Penal Code section 872(b) permits a properly qualified investigating 
officer to relate out-of-court statements by crime victims or wit¬ 
nesses, including other law enforcement personnel, without requir¬ 
ing the victims or witnesses to be present in court. It does not autho¬ 
rize a finding of probable cause based only on the testimony of a 
noninvestigating officer or “reader” who recites the police report of 
an investigating officer. The testifying officer “must have sufficient 
knowledge of the crime or the circumstances under which the out-of- 
court statement was made so as to meaningfuily assist the magis¬ 
trate in assessing the reiiability of the statement.” (54 C3d at 1075.) 

In this case_ [describe what requirement was not met, e.g., the offi¬ 

cer who testified did not have at least 5 years of law enforcement experi¬ 
ence, or did not have the special training required]__. Because Officer 
_ [name of officer] _did not have_ [describe what requirement was 
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missing] _,_ [his/her] _testimony must be stricken. (See HoHowell 

V Superior Court (1992) 3 CA4th 391 (testimony stricken because of 
prosecution’s faiiure to estabiish that training course was approved 
by POST) and Pen C §872(c), defining quaiified iaw enforcement offi¬ 
cer.) 

THE MAGISTRATE ADMITTED MULTIPLE HEARSAY IN VIOLATION 
OF PENAL CODE SECTION 872(b) AND WHITMAN v SUPERIOR 
COURT 

The California Supreme Court in Whitman v Superior Court (1991) 
54 C3d 1063, expressly forbade the use of multiple hearsay. Whitman 
pointed out that Penal Code section 872(b) does not contain an 
exception to Evidence Code section 1201, which provides that mul¬ 
tiple hearsay is allowed only if each level of hearsay is covered by a 
hearsay exception. This proscription was applied by the Court to 
exclude testimony in Shannon v Superior Court (1992) 5 CA4th 676; 
People V Wimberly (1992) 5 CA4th 439; and Montez v Superior Court 
(1992) 4 CA4th 577. 

_ [Explain which officer testified to multiple hearsay at the preliminary 

hearing in your case, and why it was multiple hearsay] _ 

THE DENIAL OF A SUBSTANTIAL RIGHT AT THE PRELIMINARY 
HEARING RENDERS THE COMMITMENT ILLEGAL AND ENTITLES 
THE DEFENDANT TO A DISMISSAL OF THE INFORMATION 

The denial of a substantial right at the preliminary examination 
renders the ensuing commitment illegal and entitles a defendant to 
dismissal of the information on timely motion. (See People v Pompa- 
Ortiz (1980) 27 C3d 519,523.) 

_ [Specify what substantial right was violated, e.g., the right to coun¬ 
sel, to an interpreter, or for the defendant to be present. Support the facts 
with relevant case law. See Crim Law, chaps 8,13.] _ 

__[Add additional arguments.] _ 

CONCLUSION 

For the reasons stated above, the defendant respectfully requests 

that this Penal Code section 995 motion be granted and_ [specify 

the desired relief, e.g., counts one and two be dismissed] _. 
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Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

--[Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for name of defendant 

Comment: Penal Code §995 motions are made in the superior court. 
Pen C §995(a). Most counties have local rules of court that specify the type 
of notice required, deadlines for filing the motion, the court that will hear 
the motion, and the days of the week and times these motions are heard. 
Defense counsel usually notice §995 motions orally at arraignment in 
superior court, and are given a date for hearing on the motion by the 
arraignment judge. A supporting memorandum must accompany the 
motion. Cal Rules of Ct 4.111; see §18.2. 

While Pen C §995 motions must usually be based exclusively on the 
preliminary hearing transcript (see Stanton v Superior Court (1987) 193 
CA3d 265, 270), there are exceptions (see Crim Law §13.4). Examples of 
some of the issues that may be raised by §995 motion are in Crim Law 
§§13.6-13.23. Examples of issues that may not be raised by a Pen C §995 
motion are in Crim Law §13.21. 

Preliminary hearing transcripts must be filed with the county clerk 
within 10 calendar days of the close of the preliminary hearing (Pen C 
§869(e)); the §995 judge usually has a copy of the transcript in the court 
file. Usually, the defense and prosecution are sent a copy of the transcript 
a few days before the superior court arraignment. An attorney unfamiliar 
with practice in a particular county should inquire whether a copy of the 
preliminary hearing transcript must be attached to the motion. 

When a Pen C §1538.5 motion is made at the preliminary hearing, it 
may be challenged by Pen C §995 motion; an appropriate Pen C §1538.5 
motion may also be made in superior court. People v Laiwa (1983) 34 C3d 
711. See Crim Law §16.25. 

Cross-Reference: For further discussion of Pen C §995 motions, see 
Crim Law, chap 13. See also Crim Law, chap 8 on preliminary hearings. 

§13.2 B. Defense Motion to Quash Indictment 
Under Pen C §995 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 
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TO THE ABOVE-ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that on _ [date] _, in Department _ [num¬ 
ber] _ at _ [time] _, or as soon thereafter as the matter may be 

heard, the defendant, _[name]_, will move that the Court quash the 

indictment in the above-titied case because _ [choose the applicable 

arguments): (1) the indictment was not found, presented, or endorsed as 
required by the Penal Code; (2) the defendant has been indicted without 
reasonable or probable cause; (3) the indictment was based on evidence 
(other than the sworn testimony of a law enforcement officer, qualified 
under Penal Code §939.6(c), relating the out-of-court statement of a 
declarant and offered for the truth of the matter asserted) that would not 
be admissible over objection at the trial of a criminal case, and without 

that evidence there is not sufficient evidence to support an indictment] . 

This motion wiii be based on the attached supporting memorandum, 

_ [the attached declarations(s), the attached exhibit(s)] _ , aii papers 

fiied and records in this action, evidence taken at the hearing on this 
motion, and argument at that hearing. 

Date:_ Respectfuiiy submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for _[name of 

defendant] _ 

[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 
SUMMARY OF ARGUMENT 

_ [Summarize your argument in two to three sentences.] _ 

STATEMENT OF FACTS 

_ [Summarize the facts concerning the crime(s) charged as brought 

out in testimony before the grand jury. Identify in some manner (e.g., in 
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parentheses following the relevant statements) testimony and evidence 
(other than the sworn testimony of a law enforcement officer, qualified 
under Penal Code §939.6(c), relating the out-of-court statement of a 
declarant and offered for the truth of the matter asserted) that would not 
have been admissible over objection. Follow each summary of particular 
testimony with a citation (usualiy in parentheses) to the page (and iine, if 
you wish) of the grand jury transcript on which that testimony may be 
found.] _ 

[Example] 

David Jones, the manager of the Villa Motel, testified before the 
grand jury in this case to the following information. On the morning 
of June 14,2004, Mr. Jones was notified by a maid that the television 
was missing from Room 24 of the Villa Motel. (RT 5) (The maid did not 
testify. The only testimony concerning the fact that the TV was miss¬ 
ing was that of Mr. Jones.) 

__[Sfafe what charges were found against the defendant by the grand 
jury, and on what date.] _ 


ARGUMENT 

[The foilowing argument alleges that the indictment was 
based on evidence (other than officer testimony specifically 
permitted under Penal Code §939.6(c)) that would not be 
admissible over objection at the trial of a criminal case. See 
Crim Law §13.22 for discussion of other possible errors in 
grand jury proceedings, and the forms in §§9.1-9.2 of this 
forms manual.] 

THE GRAND JURY MAY NOT RECEIVE EVIDENCE (OTHER THAN 
OFFICER TESTIMONY SPECIFICALLY PERMITTED UNDER PENAL 
CODE SECTION 939.6(c)) THAT WOULD BE INADMISSIBLE ON 
OBJECTION 

A grand jury may not receive evidence (other than officer testi¬ 
mony specifically permitted under Penal Code section 939.6(c)) that 
would be inadmissible on objection at the trial of a criminal case. 
(Penal Code section 939.6(b)-(c).) This means that a proper founda¬ 
tion must be laid for the admission of documentary evidence, and 
that all other evidentiary requirements must be met by the prosecu¬ 
tor. 

AFTER ELIMINATING EVIDENCE (OTHER THAN OFFICER TESTI¬ 
MONY SPECIFICALLY PERMITTED UNDER PENAL CODE SECTION 
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939.6(c)) THAT WOULD HAVE BEEN INADMISSIBLE ON OBJECTION, 
AN INDICTMENT MAY BE SUSTAINED ONLY IF THERE REMAINS 
SUFFICIENT ADMISSIBLE EVIDENCE TO SUPPORT IT 

The hearsay exceptions of section 30(b) of article I of the California 
Constitution and Penai Code section 872(b) do not appiy to grand 
jury proceedings. By statute, with the exception for officer testimony 
specificaily permitted under Penal Code section 939.6(c), the normal 
rules of hearsay apply in grand jury proceedings (Penal Code section 
939.6(b)-(c)), and an indictment may not be based entireiy on hearsay 
evidence {Cook v Superior Court (1970) 4 CA3d 822). 

[Continue with separate headings, discussion, and citation to 
authority concerning each aiieged item of inadmissible 
evidence presented to the grand jury, as in the following 
example.] 

THE TESTiMONY OF MR. JONES THAT A TELEViSiON WAS STO¬ 
LEN iS HEARSAY 

The only evidence presented to the grand jury that returned the 
indictment in this case concerning a stolen television was the testi¬ 
mony of Mr. Jones that a maid told him that the television was miss¬ 
ing from Room 24 of the Villa Motel, of which Mr. Jones is the man¬ 
ager. (RT 5) The maid did not testify. The only testimony concerning 
the fact that the TV was missing was that of Mr. Jones; that testimony 
is hearsay. 

Hearsay evidence is “evidence of a statement that was made other 
than by a witness whiie testifying at the hearing and that is offered to 
prove the truth of the matter stated.” (Evidence Code section 1200(a).) 
The maid’s statement to Mr. Jones was hearsay. 

THERE IS NO EXCEPTION TO THE HEARSAY RULE THAT WOULD 
HAVE PERMITTEDTHE GRAND JURYTO BASETHE INDICTMENT ON 
THE HEARSAY TESTIMONY OF MR. JONES 

There are exceptions to the rule that hearsay is inadmissibie; there 
are none, however, that apply to the testimony of Mr. Jones.The hear¬ 
say exceptions of section 30(b) of articie i of the Caiifornia Constitu¬ 
tion and Penai Code section 872(b), which allow hearsay at prelimi¬ 
nary hearings, do not apply to grand jury proceedings.The exception 
for officer testimony under Penal Code section 939.6(c) does not 
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apply here because Mr. Jones is not an officer. Otherwise, by statute, 
the normal rules of hearsay apply in grand jury proceedings. (Penai 
Code section 939.6(b).) 

AFTER ELiMINATiNG MR. JONES’TESTIMONY CONCERNING THE 
STOLEN TV, THERE IS NO EVIDENCE THAT A TV WAS STOLEN, AND 
THEREFORE NO BASIS FOR THE GRAND JURY CHARGE THAT A TV 
WAS STOLEN FROM THE VILLA MOTEL BY THE DEFENDANT 

There is no evidence to prove that a television was stolen from the 
Villa Motel, after eliminating the testimony of Mr. Jones.There is thus 
no proof that the TV set found in the trunk of the defendant’s car had 
been stolen. 


[Continue] 

A MOTION TO QUASH AN INDICTMENT BECAUSE THERE IS 
INSUFFICIENT COMPETENT EVIDENCE TO SUPPORT IT AFTER 
ELIMINATING EVIDENCE INADMISSIBLE ON OBJECTION IS PROP¬ 
ERLY MADE FOR THE FIRST TIME BY A MOTION PURSUANT TO 
PENAL CODE SECTION 995 

An indictment based on insufficient admissible evidence may be 
challenged by a motion to dismiss pursuant to Penal Code section 
995. (See People v Backus (1979) 23 C3d 360; Cook v Superior Court 
(1970) 4 CA3d 822.) Further, because a defendant has no opportunity 
to object to hearsay presented to a grand jury, that hearsay may be 
objected to for the first time in a motion pursuant to Penal Code sec¬ 
tion 995. {Dong Haw v Superior Court (1947) 81 CA2d 153.) 

CONCLUSION 

Defendant moves to_ [quash the indictment/quash specify the 

counts to be quashed if not aii counts are based on inadmissible evi¬ 
dence] _because there is insufficient admissible evidence to sup¬ 
port __[/'f/f/jem] _based on the reasons stated above. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_[Tji'ped name]__ 

__[Title if in public defender 
office] _ 

Attorney for_ [name of 

defendanf]__ 
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Comment: See the Comment to §13.1 for discussion of Pen C §995 
motions in general. In general, the prosecution argues that, whatever error 
occurred in the grand jury proceedings, it was not extreme enough to con¬ 
stitute a denial of due process. See People v Backus (1979) 23 C3d 360, 
391. With regard to the existence of incompetent evidence presented to the 
grand jury, even if the grand jury heard evidence that would be inadmis¬ 
sible at trial, the indictment is not void if sufficient competent evidence to 
support the indictment was also presented to the grand jury. Pen C 
§939.6(b). See also People v 0//(1961) 195 CA2d 97. 

If counsel wishes to quash the indictment based on error in grand jury 
composition, see the form in §9.1. A motion to quash the indictment 
because the prosecutor did not inform the jury of evidence reasonably 
tending to negate guilt (commonly called a Johnson motion) is in §9.2. 

Cross-Reference: See discussion of Pen C §995 motions in Crim Law, 
chap 13, and discussion of grand jury proceedings in Crim Law, chap 9. 

§13.3 C. Memorandum in Opposition to Motion to 
Dismiss Under Pen C §995 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

MEMORANDUM IN OPPOSITION TO MOTION TO DISMISS 
UNDER PENAL CODE SECTION 995 

SUMMARY OF ARGUMENT 

_ [Summarize your argument in two to three sentences, concluding 

with your position that the defense motion should be denied.] _ 

SUMMARY OF FACTS 
[Select one of the following paragraphs.] 

The defense statement of facts is hereby adopted by reference. 

[Or] 

The defense statement of facts is hereby adopted by reference and 

augmented as foilows: _ [Add additional facts from preliminary hearing 

or grand jury proceedings, supported by reference to the Reporter’s Tran¬ 
script, page, or page and line, e.g., RT 2; or RT 2, Lines 3-14; or RT 2: 
3-14.] _ 
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[Or] 

The testimony given _ [at the preliminary hearing/before the grand 

iLiry]__, together with ail reasonable inferences to be drawn there¬ 
from, indicates the foliowing as to Count _ [specify count number] _ 

of the __[lnformation/lndictment] _:_[Sfafe only facts based on pre¬ 

liminary hearing or grand jury transcript. Refer to the Reporter’s Transcript, 
page, or page and line.] _ 


[Continue] 

ARGUMENT 

[The following are examples of general arguments that may 
be made in opposition to a §995 motion to dismiss an 
information or indictment. For discussion of the major issues, 
see California Criminal Law Procedure and Practice, chaps 8, 

13 (Cal CEB). Most §995 motions concern fact-specific issues 
and require research in case law to find cases on point] 

A PENAL CODE SECTION 995 MOTION IS NOTTHE APPROPRIATE 
PROCEDURE FOR THE DEFENSE ARGUMENT 

__[State why a §995 motion is inappropriate. Examples Include a 
defense argument based on information that goes outside the preliminary 
hearing transcript ("Stanton v Superior Court (1987) 193 CA3d 265,270); a 
juvenile court order that a minor must be tried as an adult ("Ramona R. v 
Superior Court (1985) 37 C3d 802); and misjoinder (People v Cummings 
(1959) 173 CA2d 721). For other examples, see Crim Law §13.21.] _ 

NO OBJECTION WAS MADE ATTHE PRELIMINARY HEARING 

_[State why an objection was required.] _ 

THE DEFENSE IN ITS PENAL CODE SECTION 995 MOTION USED 
THE WRONG STANDARD FOR REVIEWING THE MAGISTRATE’S RUL¬ 
ING 

The defense supports its argument that the evidence is insuffi¬ 
cient by citing cases that concern convictions. Review of a convic¬ 
tion requires a different and much higher standard (beyond a reason¬ 
able doubt) than does review of a hoiding order. A hoiding order must 
be upheid on Penal Code section 995 review as iong as the reviewing 
Court finds a rationai ground to support the holding order. (People v 
Slaughter (1984) 35 C3d 629; People v Caffero (1989) 207 CA3d 678.) 
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Therefore, the defense arguments regarding the sufficiency of the 
evidence as to Count_ [number] _are irreievant and shouid be dis¬ 

regarded. 

THE MAGiSTRATE MADE LEGAL FINDINGS, NOT FACTUAL FIND¬ 
INGS 

Legal findings are not binding on the prosecution after the prelimi¬ 
nary hearing; factuai findings are binding. {People v UMemann (1973) 
9 C3d 662.) When, as in this case, the magistrate has accepted the 
evidence but conciuded that on iegal grounds one or more charges 
have not been proven, that is a legal conclusion. Exampies are: 
_ [Give examples close to the facts of your case that show that the mag¬ 
istrate’s legal ruling was wrong, and relate them to your case. See, e.g.. 
People V Superior Court (Henderson) (1986) 178 CA3d 516; People v 
Superior Court (Gibson) (1980) 101 CA3d 551.] _ 

[Add if applicable] 

Further, if a magistrate focuses on one discrepancy and ignores 
other far more powerfui evidence, any factuai findings made at the 
preliminary hearing are not controliing. {People v McGlothen (1987) 
190 CA3d 1005.)_ [Describe how facts of your case fit within this argu¬ 
ment] _ 


[Continue] 

ANY ERROR WAS MINOR AND THEREFORE NOT A DENIAL OF A 
SUBSTANTIAL RIGHT 

For the Court to find that a defendant was denied a substantiai 
right at the preiiminary hearing, the error must be more than a minor 
one. (People v Sheets (1967) 251 CA2d 759, 767.) __[Explain why the 
error in your case, if any, was minor. Cite cases close to the facts of your 
case.]_ 


CONCLUSION 

_ [If there was a minor error of omission, an ambiguity, or a technical 

defect that can be corrected without a rehearing of a substantial portion 
of the evidence, you may want to admit the error and ask the court to 
remand the case to the committing magistrate to correct it, based on Pen 
C §995a(b)(1). Alternatively, you may want to wait until the hearing on the 
§995 motion to make that request] _ 
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For the reasons stated above, the People respectfully request that 
the defendant’s motion under Penal Code section 995 be denied. 

Date:_ Respectfully submitted, 

_ [Name of District Attorney] _ 

District Attorney 

_ [Signature of deputy district 

attorney] _ 

_ [Typed name] _ 

Deputy District Attorney 

Comment-. Unless otherwise ordered or provided, opposition papers 
must include a memorandum. Cal Rules of Ct 4.111; see §18.2. Local 
rules should be consulted for other requirements. 

Cross-Reference: For discussion of the §995 opposition memorandum, 
substantive §995 issues, and possible actions if the §995 motion is granted, 
see Crim Law, chap 13. 


§13.4 D. Motion to Compel Reinstatement of 
Complaint (Pen C §871.5) 

[7776 first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cai Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE HONORABLE _ [NAME OF MAGISTRATE] _, JUDGE OF 

THE SUPERIOR COURT OF THE_JUDICIAL DISTRICT OF 

THE STATE OF CALIFORNIA, COUNTY OF_, AND TO THE 

DEFENDANT: 


[Option 1] 

PLEASE TAKE NOTICE that on __[date]__, at __[time]__, in 
Department _ [number] _ of the Superior Court, or as soon thereaf¬ 

ter as the matter can be heard, the People of the State of California 
will move under Penal Code section 871.5 to compel reinstatement of 

_ [specify what you want reinstated, e.g., counts 2 and 3 of the complaint 

in Action No. 871999 of the above-entitled Superior Court, and reinstate¬ 
ment of the custodial status of the defendant under the same terms and 
conditions as when she/he] _ [last appeared before the magis¬ 
trate] _ . Such counts were discharged on _[date]_ pursuant to 

Penal Code section 871. 


[Option 2] 
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PLEASE TAKE NOTICE that pursuant to Penal Code section 871.5, 
the People of the State of California hereby move this Court to com- 

pei reinstatement of the compiaint in Action_ [number] _of the 

above-entitied Superior Court_[, and reinstatement of the prior custo¬ 
dial status of the defendant] _. Such action was discharged pursuant 

to Penai Code section 871. 


[Continue] 

In connection with the above motion, it is requested that this Court 

set a date for hearing on this motion no sooner than_ [number of 

days] _court days from this date. 

This motion is based on this notice, the brief or briefs to be filed 
before the date of the hearing on this matter, the preiiminary hearing 
transcript in this case, and argument on this motion. 

Date:_ Respectfuiiy submitted, 

_[Name of District Attorney] _ 

District Attorney 

_ [Signature of deputy district 

attorney] _ 

_ [Typed name] _ 

Deputy District Attorney 

Comment: Depending on local practice, the prosecution should either 
obtain a hearing date for the motion from the superior court clerk before 
formally noticing the motion, or file the notice requesting a date. The 
motion must be made in the superior court within 15 calendar days of the 
dismissal. PenC 1.5(a); People vDethloff (1992) 9 CA4th 620. A hear¬ 
ing on the motion, however, need not occur within the 15-day period. 
People V Dianda (1986) 178 CA3d 174. Notice must be given to the mag¬ 
istrate who ordered the dismissal, and to the defendant. Pen C §871.5(a)- 
(b). 

Cross-Reference: See California Criminal Law Procedure and Practice 
§§8.44, 13.32-13.36 (Cal CEB). 


§13.5 E. Request for Preparation of Transcript 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 
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TO THE CLERK OF THE ABOVE-ENTITLED COURT: 


The People of the State of California hereby request that there be 
prepared a written transcript of the court reporter’s notes of the pro¬ 
ceedings at the preiiminary hearing in the above-entitied action, 

which took piace on_ [date] _, in Department No._ [number] _of 

this Court. Penai Code section 871.5(d) provides that the reporter 
shaii immediateiy transcribe his or her shorthand notes pursuant to 
Penai Code Section 869, and file with the Cierk of the Superior Court 
an originai pius one copy, and as many copies as there are defen¬ 
dants. The reporter is entitied to compensation in accordance with 
the provisions of Section 869. 

Date:_ Respectfuiiy submitted, 

_ [Name of District Attorney] _ 

District Attorney 

_ [Signature of deputy district 

attorney] _ 

_ [Typed name] _ 

Deputy District Attorney 

Comment: The prosecution must file a written request for a transcript 
of the preliminary hearing within 10 calendar days of the dismissal. Pen C 
§871.5(d). Copies of the transcript must be provided to the prosecutor and 
all defendants, without cost, in the manner prescribed in Pen C §869. Pen 
C §871.5(d). 

§13.6 F. Memorandum in Support of Motion to 
Reinstate Compiaint 

[The first page of every paper fiied in court must begin with a 
caption, in the format prescribed by Cai Ruies of Ct 2.111. See 
sample first page in §1.12. For discussion of Cai Rules of Ct 
2.111, see §§1.4-1.10.] 

MEMORANDUM IN SUPPORT OF MOTION TO REINSTATE 
COMPLAINT 

SUMMARY OF ARGUMENT 


_ _[Summarize your argument in two to three sentences.] _ 

STATEMENT OF FACTS 

_ [Summarize the facts concerning the testimony at the preliminary 

hearing that are relevant to the charges dismissed. After each summary of 
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particular testimony, cite the page (and line, if you wish) of the preliminary 
hearing transcript on which that testimony may be found (for example, 
page 4, lines 3 through 20, are typically cited as “RT 4:3-20”). You may 
want to ask the superior court to take judicial notice of records in the 
action below, e.g., the Clerk’s Docket and Minutes, and also attach certi¬ 
fied copies to your motion. These attachments are usually labeled “Exhib- 
its’’and given a number, e.g.,“Exhibit i:"] _ 


ARGUMENT 

_ [State your arguments for reinstatement of each dismissed count. 

These arguments should be very fact-specific. See generally discussion 
of Pen C §871.5 motions in California Criminal Law Procedure and Prac¬ 
tice §§13.32-13.36 (Cal CEB).] _ 


CONCLUSION 

It appears clear that the dismissal of _ [this action/count(s) num- 

ber(s)] _ in the court below was required by no provision of law and 

was thus totally improper. As such, it is equally clear that “as a matter 
of law, the magistrate erroneously dismissed the action.” (Penal Code 

section 871.5(b).) Accordingly, we request reinstatement of _ [specify 

which counts, and whether you want the custodial status of the defendant 
restored] _. 

Date:_ Respectfully submitted, 

_ [Name of District Attorney] _ 

District Attorney 

_ [Signature of deputy district 

attorney] _ 

_[Typed name]_ 

Deputy District Attorney 

[A proposed order should begin on a new page. See, e.g., 

Los Angeles Ct R 8.6(b) (proposed order must be separate 
document). Even if filed as part of the motion, it should have a 
separate caption. For further discussion, see Comment, 

§18.5.] 
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SUPERIOR COURT OFTHE STATE OF CALIFORNIA 
COUNTY OF_ 

THE PEOPLE OFTHE STATE OF 
CALIFORNIA, 

Plaintiff 
vs 

_ [Name] _, 

Defendant. 

_/ - .f> 

TO THE HONORABLE_ [NAME OF MAGISTRATE] _, iN_ [HIS/ 

HER]__ OFFICIAL CAPACITY AS MAGISTRATE, AND TO THE CLERK 

OFTHE SUPERIOR COURT OFTHE_JUDICIAL DISTRICT OF 

THE STATE OF CALIFORNIA, COUNTY OF_: 

The motion of the People of the State of California for reinstate¬ 
ment of_ [specify what is being reinstated, e.g., the complaint, or counts 

2 and 3 and the custodial status of the defendant] under Penal Code 

section 871.5 in the above-entitled action having come on for hearing 
before me on this date, and sufficient cause to reinstate the com- 
piaint and the custodial status of the defendant appearing in the 
record of the proceedings below, therefore 

YOU ARE ORDERED; 

1. To resume proceedings in this action on_ [date] _, at 

_ [time] _, in Department_ [number] _, or at such time on that date 

as may be convenient to the Court and the parties (Penal Code sec¬ 
tion 871.5(e)); and 

2. To vacate your order of_[date]_discharging_[state what 

was discharged, e.g., the defendant pursuant to Penal Code §1050] _; 

and 

3. To reinstate the complaint charging defendant with violation of 

_[spectfy code sections]_ and 

4. To set, in your discretion, an appropriate bail for the reinstated 
offenses. 


Dept._ [number] _ 

No._[case number] _ 

[PROPOSED] ORDER FOR 
REINSTATEMENT OF 
COMPLAINT 


Date: 


_ [Signature of Judge] _ 

_ [Typed name] _ 

Judge of the Superior Court 
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Comment: It is common imder either local rales or practice for the first 
court date on this motion to be a setting date, at which time the court sets 
briefing dates. 

A prosecutor may challenge a magistrate’s dismissal under Pen C 
§§859b, 861, 871,1008,1381,1381.5,1385,1387, or 1389, orunder Veh 
C §41403, of a complaint, a count, or a special circumstances allegation by 
noticing a motion in superior court to compel the magistrate to reinstate 
the complaint (or the portion that was dismissed) and reinstate the defen¬ 
dant’s custodial status. Pen C §871.5(a); Ramos v Superior Court (1982) 
32 C3d 26,37. The prosecution may only seek reinstatement on the basis 
that, as a matter of law, the magistrate erroneously dismissed the action or 
a part thereof. People v Shrier (2010) 190 CA4th 400,409. 

A Pen C §871.5 motion may not be used to attack a magistrate’s^cnia/ 
(as opposed to his or her legal) findings. People v Childs (1991) 226 CA3d 
1397, 1405. When the magistrate made findings of fact favorable to the 
defense at the preliminary hearing, the superior court judge is bound by 
those findings if they are supported by substantial evidence. People v 
Shrier, supra; People v Plumlee (2008) 166 CA4th 935,939. See People v 
Slaughter (1984) 35 C3d 629,633. Section 871.5 review is also not avail- 
able after dismissal of a portion of a complaint if it can be charged in the 
information under Pen C §739. Pen C §871.5(a). Section 871.5 is the only 
method of reviewing a case dismissed by the magistrate. People v Mimms 
(1988) 204 CA3d 471,479. 

The magistrate may be ordered to hold the defendant to answer. See 
People V Childs (1991) 226 CA3d 1397,1408. 

A defense ruling on a §871.5 motion is a bar to refiling the dismissed 
complaint or portion of the complaint. Pen C §871.5(c). The prosecution 
may, however, appeal such a ruling under Pen C § 1238(a)(9). Pen C 
§871.5(f). 

Cross-Reference: For further discussion, see Crim Law §§13.32- 
13.36. 
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I. OVERVIEW 

A. Media Request to Photograph, Record, or Broadcast (Judicial 
Council Form MC-500) §14.1 

B. Order on Media Request to Permit Coverage (Judicial Council 

Form MC-510) §14.2 
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I. OVERVIEW 

A. Media Request to Photograph, Record, or 
Broadcast (Judicial Council Form MC-500) 


MC-500 


MEDIA AGENCY (name): 

CHANNEL/FREQUENCY NO.; 

PERSON SUBMITTING REQUEST (name): 

ADDRESS: 

FOR COURT USE ONLY 

TELEPHONE NO.: 


Insert nane of court and name of judicial distnct and branch court, if any 


TITLE OF CASE: 


NAME OF JUDGE: 


MEDIA REQUEST TO PHOTOGRAPH, RECORD, 

OR BROADCAST 

CASE NUMBER 


1. PORTION OF THE PROCEEDINGS TO BE COVERED (e g., particular witnesses at trial, the sentencing hearing, etc.): 


2. DATE OF PROPOSED COVER AG E (specify): . (File this form at least five court days before the 

proposed coverage date If not feasible, explain good cause for nonoompliance): 


3 TYPE OF COVERAGE 

a. LJ tv camera and recorder d. I I Audio 

b. I I Still carrwra e. ( ' 1 Other (specify): 

c. I I Motion picture camera 

4. □ SPECIAL REQUESTS OR ANTICIPATED PROBLEMS 
(specify): 


5. I I INCREASED COSTS This agency acknowledges that it will be responsible for increased court-incurred costs, if any, 

resulting from this media coverage (estimate): $ 

I I Amount unknown 

6. PROPOSED ORDER. A completed, proposed order on Judicial Council form MC- 510 is attached (required by Cal. Rules of 
Court, rule 1.150). 

CERTIFICATION 

I certify that if the court permits media coverage in this case, all participating personnel in this media agency will be informed of and 
will abide by the provisions of California Rules of Court rule 1.150, the provisions of the court order, and any additional restrictions 
imposed by the court. 


► _ 

(TYPE OR reirjj NAME) (SIGNATURE) 

Telephone No.: _ 

(SUPERVISORY POSITION IN MEDIA AGENCY) 


NOTICE OF HEARING (A hearing is optional.) 

A HEARING wiB be held as follows: 


Date: 

Time; 

Dept/Div.: 

Room: 

Address of the Court: 





Form Adopted for Mandatory Use 
judicial Counal of California 
MC-500 (Rev January 1.20071 


Clerk, by 


MEDIA REQUEST TO PHOTOGRAPH, RECORD, OR 
BROADCAST 


. Deputy 


(iEB 


Cal Rules of Court, rule 1 150 
mvw oourtnto ca gov 


Comment: The use of this form is mandatory. Media coverage of a 
criminal trial does not in itself violate due process. Chandler v Florida 
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(1981) 449 US 560, 101 S Ct 802. Factors the court should consider in 
responding to a request for media coverage are listed in Cal Rules of Ct 
1.150. A media outlet that wants to photograph a judicial proceeding must 
make the request on this Judicial Council form. See Cal Rules of Ct 
1.150(e)(1). 

Cross-Reference: For discussion of pretrial and trial publicity, see Cali¬ 
fornia Criminal Law Procedure and Practice, chap 14 (Cal CEB). 
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B. Order on Media Request to Permit 

Coverage (Judiciai Councii Form MC-510) 


MC-S10 


MEDIA AGENCY (name): 

CHANNEUFREQUENCY NO. 

PERSON SUBMITTING REQUEST (name): 

ADDRESS 

TELEPHONE NO 

FORCOVKTVSSOmr 

Insert name of court and name of judicial distnct and branch court, if any 

TITLE OF CASE: 

NAME OF JUDGE: 

ORDER ON MEDIA REQUEST TO PERMIT COVERAGE 

CASE NUMBER 


AGENCY MAKING REQUEST (name): 

1. a. □ No hearing was held. 

b □ Date of hearing: Time: Dept./Div.: Room: 

2. The court considered all the relevant factors listed in subdivision (e)(3) of California Rules of Court, rule 1.150 (see reverse). 

3.1 I THE COURT F\UDS (findings or a statement of decishn are optional): LU Attached As follows: 


THE COURT ORDERS 

4. The request to photograph, record, or broadcast is 

a. □ denied. 

b. granted subject to the conditions in rule 1.150, California Rules of Court, AND the following: 

(1) _ The local rules of this court regulating media activity outside the courtroom (copy attached). 

(2) CD I'be order of the presiding or supervising judge regulating media activity outside the courtroom (copy attached). 

(3) _ Payment to the clerk of increased court- incurred costs of (specify): $ I I to be determined. 

(4) The media agency shall demonstrate to the court that the proposed personnel and equipment comply with 
California Rules of Court, rule 1.150, and any local rule or order. 

(5) I I Personnel and equipment shall be placed I I as directed I I as indicated in the attachment □ as 

follows (specify): 


(6) (i) I I The attach^ statement of agreed pooling arrangements is approved. 

(ii) □] A statement of agreed pooling arrangements satisfactory to the court shall be filed before 
coverage begins. 

(7) I I This order 

(>) EZI shall not apply to allow coverage of proceedings that are continued. 

(ii) I I shall apply to allow coverage of proceedings that are continued. 

(8) □] Other (specify): 


5. Coverage granted in item 4b is permitted in thefollovwng proceedings: 

a. □! All proceedings, except those prohibited by California Rules of Court, rule 1.150, and those proceedings prohibit«J by 

further court order. 

b. [[[^ Only the following proceedings (specify type or date or both): 

6. !□ The order made on (date): is □] terminated □] modified as follows (specify): 


70 Number of pages attached: 


Date: 


Form Adopted for Mandatory Use 
Judicial Council of Califomia 
MC-510 (Rev. January 1.2007] 


(See reverse fw additional information) 


JUDGE 


Page 1 072 


ORDER ON MEDIA REQUEST TO PERMIT COVERAGE 


Cal Rules of Court rule 1 150 
vMvtcourtmfocagov 
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CASE NAME: 

CASE NUMBER 

- 



FACTORS CONSIDERED BY THE JUDGE IN MAKING THIS ORDER (Rule 1.150) 

1 1. Effect of coverage on the willingness of witnesses to 
cooperate, including the risk that coverage will engender 
threats to the health or safety of any witness 


1. Importance of maintaining public trust and confidence in 
the judicial system 

2. Importance of promoting public access to the judicial system 

3. Parties' support of or opposition to the request 

4. Nature of the case 

5. Privacy rights of all participants in the proceeding, 
including witnesses, jurors, and victims 

6. Effect on any minor who is a party, prospective witness, 
victim, or other participant in the proceeding 

7. Effect on the parties' ability to select a fair and unbiased 
jury 

8. Effect on any ongoing law enforcement activity in the case 

9. Effect on any unresolved identification issues 

10. Effect on any subsequent proceedings in the case 


12. Effect on excluded witnesses who would have access to 
the televised testimony of prior witnesses 

13. Scope of the coverage and whether partial coverage 
might unfairly influence or distract the jury 

14. Difficulty of jury selection if a mistrial is declared 

15. Security and dignity of the court 

16. Undue administrative or financial burden to the court or 
participants 

17. Interference with neighboring courtrooms 

18. Maintaining orderly conduct of the proceeding 

19. Any other factor the judge deems relevant 


PROHIBITED COVERAGE (Rule 1.150) 

This order does not permit photographing, recording, or broadcasting of the following in the court: 

1. The jury or the spectators 5. A conference between counsel and the judge at the 

2. Jury selection bench f'sidebars") 

3. A conference between an attorney and a client, witness, 6. A proceeding closed to the public 

Of aitl® 7. A proceeding held in chambers 

4. A conference between attorneys 


MEDIA PERSONNEL AND EQUIPMENT (Rule 1.150) 

NOTE; These requirements apply unless the judge orders otherwise. Refer to the order for additional requirements. 


1. No more than one television camera 

2. No rrore than one still photographer 

3. No more than one microphone operator and no obtrusive 
microphones or wiring 

4. No operator entry or exit or other distraction when the 
court is in s 


5. No moving equipment when the court is in session 


6. No distracting sounds or lights 

7. No visible signal light or device that shows when equip¬ 
ment is operating 

8. No disruption of proceedings, nor public expense, to 
install, operate, or remove modifications to existing sound 
and lighting systems 

9. No media agency insignia or marking on equipment 
or clothing 


SANCTIONS FOR VIOLATING THIS ORDER (Rule 1.150) 

Any violation of this order or rule 1.150 is an unlawful interference with the proceedings of the court. The violation may result 
in an order terminating media coverage, a citation for contempt of court, or an order imposing monetary or other sanctions. 


MC-510(Rev January 1.20071 ORDER ON MEDIA REQUEST TO PERMIT COVERAGE ^£3 p.a.2»f2 


Comment: The use of this form is mandatory. A proposed order on Judi¬ 
cial Council Form MC-510 must be completed and filed along with any 
request for media coverage. Cal Rules of Ct 1.150(e)(1). 
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Change of Venue 

I. OVERVIEW 

A. Motion for Change of Venue §15.1 


I. OVERVIEW 

§15.1 A. Motion for Change of Venue 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that on __[cyafe]__, in Department _ [num- 

ber]__ at __[time]__, or as soon thereafter as the matter may be 

heard, the defendant, _ [name] _, will move for an order transferring 

this case from this Court to a court in another county. 

This motion will be based on the attached supporting memoran¬ 
dum, the attached declaration, __[the attached exhibit(s)]__, evidence 
taken at the hearing on this motion and argument at that hearing, and 
on all papers filed and records in this action. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_[Typed name] _ 

__[7/f/e if in public defender 
office]__ 

Attorney for __[name of 
defendant]__ 

[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 
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SUPPORTING MEMORANDUM 

Venue must be changed to another county on the defendant’s 
motion when it appears that there is a reasonable likelihood that a 
fair and impartial trial cannot be held in the county. Pen C §1033. 
Penal Code section 1033 is a codification of the standard of reason¬ 
ableness laid down in Maine v Superior Court (1968) 68 C2d 375,383. 
The court in Maine indicated that the determination may be based on 
such evidence as qualified public opinion surveys or opinion testi¬ 
mony offered by individuals, or on the court’s own evaluation of the 
nature, frequency, and timing of the material involved. 68 C2d at 383. 

The California Supreme Court has settled on five factors that the 
courts should take into account in deciding whether the reasonable 
likelihood standard has been met: (1) the nature and gravity of the 
offense; (2) the nature and extent of the news coverage; (3) the size of 
the community; (4) the status of the defendant in the community; and 
(5) the popuiarity and prominence of the victim. Peop/e v Davis (2009) 
46 C4th 539,578; Peop/e v Harris (1981) 28 C3d 935,948. 

_ [Analyze each factor, showing how it tends to support a change of 

venue, and emphasizing those that most strongly support a change, with 
reference to such attachments as supporting declarations (e.g., by defen¬ 
dant's counsel, based on his or her review of relevant items) and exhibits 
(e.g., public opinion survey)] _. 

Date:_ Respectfuily submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_[7/f/e if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

Comment: The most common reason for requesting a change of venue 
is pretrial publicity. In a high-publicity case, counsel should begin to 
assemble information pertinent to deciding whether to seek a change of 
venue from the time he or she first becomes involved with the case. Early 
steps include systematically documenting all media coverage. It is also 
important to obtain expert assistance as soon as possible. An expert can 
assist counsel in obtaining funding, design and administer a public opinion 
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survey to assess the impact of the publicity on community attitudes, help 
counsel assess whether a change of venue motion should be made, and 
testify at the evidentiary hearing. 

The sample change of venue motion in this section is necessarily a skel¬ 
etal version of a change of venue motion, because the five factors the court 
will consider in determining whether to grant the motion (see, e.g., People 
V Davis (2009) 46 C4th 539, 578; People v Staten (2000) 24 C4th 434, 
449) are highly dependent on the facts of each case. 

Cross-Reference: Change of venue is discussed at length in Crim Law, 
chap 15. 
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Search and Seizure Motions 


I. OVERVIEW 

A. Motion to Suppress Evidence Seized Without Warrant (Pen C 
§1538.5) §16.1 

B. Defense Motion to Quash Warrant and Suppress Evidence (Pen 

C §1538.5) §16.2 

C. Defense Motion to Controvert (Traverse) Search Warrant and to 
Suppress Evidence (Pen C §1538.5) §16.3 

D. Defense Memorandum in Support of Motion to Suppress 
Evidence Under Pen C §1538.5 §16.4 

E. Prosecution Opposition to Defense Pen C §1538.5 
Motion §16.5 



F. 

G. 

H. 


Defense Motion for Information on Contents of Search Warrant 
Affidavit (Luttenberger Motion) §16.6 

Prosecution Request for Special Search and Seizure Hearing 
(PenC§1538.5(j)) §16.7 

Motion for Return of Seized Property (Pen C §1536) §16.8 


1. OVERVIEW 

§16.1 A. Motion to Suppress Evidence Seized 
Without Warrant (Pen C §1538.5) 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that, at the time of the Penal Code section 

1538.5 hearing now set for_ [date] _, at_ [f/me]__, defendant, 

_ [name] _, wiil move to suppress evidence under Penal Code sec¬ 
tion 1538.5, seized by_ [name of police department] _from_ [loca- 

tion]__ on __[dafe]__. _ [That search is described in the police report 

attached as Exhibit A.] _ 
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The evidence that defendant seeks to suppress includes, but is not 
limited to, the following indicated items: 

All physical (and intangible) evidence seized or obtained as a 
result of this search will be challenged based on search and seizure 
violations that occurred during: 

[Check relevant items] 

_Defendant’s detention. 

_The search, pat-down, or frisk of defendant’s person. 

_Defendant’s arrest. 

The physical (and intangible) evidence seized or obtained from 
this search occurred at the following place(s), including: 

_The residence, building, structure, or premises entered or 

invaded by the police in this cause. 

_The box(es), package(s), or other containers opened or 

invaded by the police in this cause. 

_The vehicle(s) entered or invaded by the police in this cause. 

This motion challenges all physical (and intangible) evidence 
seized or obtained as a result of the deprivation of the liberty or right 
to privacy of the following persons:_ [List person or persons.] _ 

This motion challenges the following physical (and intangible) evi¬ 
dence allegedly recovered as a result of the alleged violation:_ [List 

particular evidence recovered.] _ 

This motion also challenges all other evidence seized as a result 
of the alleged violation. [Check if local rules permit] 

The complained of search and seizure violates defendant’s Fourth 
Amendment rights under the United States Constitution. 

More specifically, this motion is based on violation of defendant’s 
reasonable expectation of privacy, as guaranteed by the Fourth, Fifth, 
and Fourteenth Amendments to the United States Constitution, and 
on the following particular grounds: 
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[Check relevant items] 

_The defendant was unlawfully __[detained/frisked]__ because 

the circumstances did not give to a reasonable suspicion that the 
defendant was_ [armed/engaged in criminal activity] _. 

_The __[searc/j/se/ztyre/aA'resf]__ was without a warrant, and 

lacked probable cause. 

_The police action was without warrant and relied on hearsay 

information from other police sources; the defense therefore 
requests that said sources be produced in court (People v Harvey 
(1958) 156 CA2d 516; People v Madden (1970) 2 C3d 1017). 

_The arrest was in defendant’s place of residence without a war¬ 
rant and there was no showing of exigent circumstances. 

_The search or seizure was beyond the scope of consent and/or 

after consent was revoked. 

_ [Add any other relevant grounds]_ _ 

This motion wili be based on the following evidence: 

[Check relevant items] 

_Evidence to be presented at the hearing on this motion. 

_Supporting affidavits (attached to this motion). 

_Supporting declarations (attached to this motion). 

_Transcript of preliminary hearing_ [in court file; the defendant 

hereby requests that the court take judicial notice of the contents of this 
transcript] _. 

_Supporting memorandum (attached to this motion). 

_Supplemental supporting memorandum, to be filed after the 

hearing on this motion. 
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Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_[77f/e if in pubiic defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

[7776 supporting memorandum shouid start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption inciudes aii parts of motion. See §1.9; 
Caiifornia Criminai Law Procedure and Practice §18.5 (Cai 

CEB).] 

SUPPORTING MEMORANDUM 


The police actions on the date listed in the Notice of this Motion 
and/or any attached exhibits were accomplished without the aid of a 
warrant to search or arrest the defendant. For this reason, they are 
presumptively unreliable and must be justified by the prosecution. 
People V Johnson (2006) 38 C4th 717,723; People v Williams (1999) 20 
C4th 119,136. 

The defense contends that the actions of the police officers in this 
case were unreasonable and no exception to the warrant requirement 
applies. Further, the defendant contends that all of the evidence 
alieged to have been seized, as enumerated in the Notice of this 
Motion, represents the fruits of this uniawful seizure and must there¬ 
fore be suppressed. 

The defense submits the following additional authorities in sup¬ 
port of these arguments: 

Fourth Amendment, United States Constitution. 

Penai Code section 1538.5. 


Payton v New York (1980) 445 US 573, 576,100 S Ct 1371 (absent 
exigent circumstances, warrantless searches and seizures of per¬ 
sons in their homes to make routine feiony arrests are prohibited). 


U.S. V Watson (1976) 423 US 411,417,96 S Ct 820 (officer must pos¬ 
sess reasonable belief that there was reasonable cause for warrant¬ 


less arrest). 
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U.S. V Place (1983) 462 US 696,700,103 S Ct 2637 (absent exigent 
circumstances, seizure of personai property is per se unreasonabie 
in absence of judicial warrant from neutral magistrate based on prob¬ 
able cause and describing items with particularity). 

Defendant requests leave to file an additional supporting memo¬ 
randum after the hearing on the motion, because evidence may be 
adduced at the hearing that will require further briefing by the parties. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

Comment: This motion is used if there was no warrant. The notice of 
motion portion may be submitted as a checklist, as it appears in this form, 
or the relevant items may be described in complete sentences. 

Local rules. Be sure to check local rules for any special requirements; 
they are common concerning Pen C §1538.5 motions, particularly in 
felony cases. 

Notice. Notice is required for Pen C § 1538.5 hearings held in misde¬ 
meanor cases; any local rules requiring written notice must be followed. 
See People v Lewis (1977) 71 CA3d 817. Written notice must be served on 
the prosecutor at least 10 court days before a 1538.5 hearing is held after 
the information or indictment is filed in a felony case, unless the prosecu¬ 
tor waives a portion of this time. Pen C §1538.5(i). At least 5 court days’ 
written notice is required for 1538.5 motions made at the preliminary hear¬ 
ing. Pen C § 1538.5(f). 

Content of motion. The evidence that defense counsel seeks to sup¬ 
press must be specified in detail. See People v Manning (1973) 33 CA3d 
586. However, because only what is specified may be suppressed, defense 
counsel should add a more general phrase if permitted by local rules (see, 
e.g.. Orange Super Ct R 800(E)(1)(b), which does not permit such a 
phrase), such as “and all other evidence seized as a result of the alleged 
violation.” Because local mles vary, this phrase is included to be optionally 
checked in the motion form above. Counsel may include the phrase or 
substitute another phrase tailored to local rules. 
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When making a Pen C §1538.5 motion challenging a warrantless 
search, the defense must first assert the absence of a warrant and make a 
sufficient prima facie showing to support that assertion. The prosecution 
then has the burden of producing evidence that the warrantless search or 
seizure was reasonable. People v Williams (1999) 20 C4th 119,130. How¬ 
ever, if the defendant plans to make any argument asserting the unreason¬ 
ableness of the search aside from the absence of a warrant, such as a vio¬ 
lation of the knock-notice requirement argument, the defendant must 
specify that additional argument as part of the motion to suppress so that 
the prosecution has the opportunity to respond. People v Williams (1999) 
20 C4th 119,130; People v Oldham (2000) 81 CA4th 1,13. 

The defense motion should provide enough information that the district 
attorney knows what witnesses to subpoena. Check local practice; in some 
counties, it is also common to call a deputy district attorney well before the 
hearing and tell him or her which witnesses to subpoena to the hearing. If 
the defense decides to postpone or cancel the hearing, the district attorney 
should be given sufficient notice to be able to notify witnesses so they do 
not have to miss work unnecessarily. 

Because the burden of proof is on the prosecution, only after the pros¬ 
ecution has offered its justification for the warrantless search, either in a 
written response before the hearing, or at the time of the hearing, does the 
defense need to answer with its arguments why the justification is inad¬ 
equate. People V Williams (1999) 20 C4th 119. See also Crim Law §16.8. 

If the defense needs witnesses for the 1538.5 hearing, e.g., on the issue 
whether the defendant had a reasonable expectation of privacy, be sure to 
subpoena them in sufficient time to appear. 

Time for motion. To obtain pretrial review of denial of a Pen C § 1538.5 
motion, the motion must have been “made” no later than 45 calendar days 
after arraignment in misdemeanor cases, and no more than 60 calendar 
days after arraignment on the information or indictment in felony cases. 
Pen C §1510. A motion is made when the motion is filed. CCP §1005.5. 
Reserving or noticing the motion is not enough. Smith v Superior Court 
(1978) 76 CA3d 731. Therefore, title the written motion either “notice of 
motion and motion” or “motion.” 

Reasonable expectation of privacy. The defense bears the burden of 
proving that the defendant had a reasonable expectation of privacy in the 
place searched or the items seized. See Rakas v Illinois (1978) 439 US 
128, 99 S Ct 421; Crim Law §16.19. The trial court is not obligated to 
require the defense to show a reasonable expectation of privacy before the 
prosecution demonstrates the reasonableness of the warrantless search; 
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however, the court may do so, as the order of proof is within the trial 
court’s discretion. People v Contreras (1989) 210 CA3d 450, 456. 

NOTE>- Some California cases still use the word “standing” when refer¬ 
ring to the defendant’s right to challenge a search or seizure on 
Fourth Amendment grounds. See People v Ayala (2000) 23 C4th 225, 
254 n3. 

Opposing suppression motion. Possible technical objections to a 
defense motion to suppress the fruits of a warrantless search or seizure 
include the following: 

• No accompanying memorandum (see Cal Rules of Ct 4.111). 

• The motion does not comply with the requirements of Pen C § 1538.5 
or local rule requirements. 

• At the preliminary hearing, only evidence presented by the People 
can be suppressed (Pen C §1538.5(0). 

• The defense cannot suppress evidence it failed to specify as subject 
to its suppression motion. 

• The defendant has not shown a reasonable expectation of privacy {In 
re Lance W. (1985) 37 C3d 873, 879). For example, a defendant had 
no reasonable expectation of privacy in a vehicle’s sensing diagnos¬ 
tic module’s recorded data because she was driving on a public road¬ 
way and others could observe her vehicle’s movements, braking, and 
speed, either directly or through the use of technology such as radar 
guns or automated cameras. People v Diaz (2013) 213 CA4th 743, 
754. 

Cross-Reference: For discussion of search and seizure motions, see 
Crim Law, chap 16; on search and seizure generally, see California Judges 
Benchbook: Search and Seizure (3d ed CJER-CEB). 


§16.2 B. Defense Motion to Quash Warrant and 
Suppress Evidence (Pen C §1538.5) 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cat Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cat Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 
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PLEASE TAKE NOTICE that on_ [date] _, in Department_ [num¬ 
ber] _at_ [time] _ , or as soon thereafter as the matter may be 

heard, the defendant,_ [name] _, will move that the Court quash 

search warrant_ [number] _, and suppress as evidence and restore 

to the defendant all property seized under or during the execution of 
those warrants. 

The motion will be made on the following grounds: 

[Check relevant grounds] 

_The search warrant was issued without probable cause and the 

good faith exception to the exclusionary rule is inapplicable because 

_[a reasonable and well-trained officer would have known that the affi¬ 
davit failed to establish probable cause, would not have acted with reck¬ 
less disregard for the truth, would not have ignored that the magistrate 
had abandoned his or her judicial neutrality, and would not have applied 
for a warrant / the warrant was so facially deficient that a reasonable offi¬ 
cer could not have had a good faith belief in its sufficiency / the warrant 
was based on information the officer knew or should have known was 
false] _. 

_Because the magistrate wholly abandoned_ [his/her] _judi¬ 
cial rule, the search warrant was not issued by a neutral and detached 
magistrate. 

_The search exceeded the authority of the search warrant. 

_The_ [place to be searched/property to be seized] _was not 

described with sufficient particularity in the search warrant. 

_The search warrant is the product of a prior unlawful search 

and seizure conducted under search warrant __[nun7ber]_. 

____ [List other relevant grounds.] _ 

[Continue] 

This motion will be based on the attached supporting memoran¬ 
dum, all papers filed and records in this action,_ [the attached decla- 

ration(s), _ [the attached exhibit(s),]__ a supplemental supporting 

memorandum to be filed after the hearing on this motion] _, evidence 

taken at this hearing on this motion, and argument at that hearing. 
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Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for __[name of 
defendant] _ 

[The supporting memorandum should start on a new page. 

Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 

California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 

[Select relevant arguments, add additional authority, and 
apply each argument to the facts of your case. Add any 
additional arguments that apply to your case.] 

DEFENDANT HAS THE RIGHT TO MOVE TO QUASH THIS WARRANT 

A defendant may move for the return of property or to suppress as 
evidence any tangible or intangible thing obtained as a result of a 
search or seizure on the ground that the search or seizure with a war¬ 
rant was unreasonabie because __[sfafe the ground that applies to the 
facts of your case, e.g.: the warrant lacked probable cause and the good 
faith exception to the exclusionary rule does not apply; the warrant is 
insufficient on its face; the property or evidence obtained is not that 
described in the warrant; Pen C §1538.5(a)(1)] . 

THE AFFIDAVIT IS SO LACKING IN INDICIA OF PROBABLE CAUSE 
THAT THE GOOD FAITH EXCEPTION TO THE EXCLUSIONARY RULE 
DOES NOT APPLY 

The affidavit in support of the search warrant in this case faiis to 
estabiish probable cause for its issuance, and a reasonabiy weii- 
trained officer wouid have known that the affidavit was insufficient 
and would not have applied for a warrant. U.S. v Leon (1984) 468 US 
897,104 S Ct 3405; People v Camarella (1991) 54 C3d 592,602. 

_ [Discuss the facts of your case and relate them to relevant cases; 

see search and seizure resources in the cross-reference at the end of this 
motion.]__ 
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THE SEARCH WARRANT IS A GENERAL WARRANT, AND THERE¬ 
FORE ILLEGAL 

The search warrant in this case is a general warrant, permitting 
exploratory searches, insofar as it purports to authorize the seizure 

of_ [sfafe type of evidence seized, e.g., business records] _that are 

not specifically described, in vioiation of the First, Fourth, and Four¬ 
teenth Amendments to the United States Constitution. The search 
warrant faiis to establish probabie cause to beiieve that any particu- 

iar_ [e.g., business records] _are present at the premises to be 

searched. 

_ [Add discussion of facts of case and relevant case law; see, e.g., 

Stanford v Texas (1965) 379 US 476,85 S Ct 506; Griffin v Superior Court 
(1972) 26 CA3d 672, 695; Aday v Municipal Court (1962) 210 CA2d 
229.] _ 

DEFENDANT ASKS PERMISSiON TO FILE SUPPLEMENTAL SUP¬ 
PORTING MEMORANDUM AFTER THE HEARING ON THIS MOTION 

Defendant requests permission to fiie a suppiementai supporting 
memorandum after the hearing on this motion, to address the testi¬ 
mony at that hearing, and the prosecution’s arguments. 

CONCLUSION 

For all of the foregoing reasons, this motion shouid be granted, the 
search warrant quashed, and ail evidence seized under the authority 
of that warrant suppressed. 

Date:_ Respectfuiiy submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_[7/f/e if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

Comment: This motion is used to challenge the lawfulness of a warrant 
and to suppress evidence obtained with the warrant, when the alleged defi¬ 
ciency in the warrant is apparent on its face. When the ground for suppres¬ 
sion of the evidence obtained with a search warrant is not apparent on the 
face of the warrant (for example, when the allegation is that the showing of 
probable cause in the affidavit in support of the warrant was based on false 
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or unreliable information), the defense should file a motion to “controvert” 
or “traverse” the warrant. See §16.3 for a sample motion to controvert the 
warrant. 

One major difference between a motion based on a warrant and the 
motion in §16.1, which is based on a warrantless search, is that the defen¬ 
dant has the burden of presenting evidence when a warrant was used. The 
defendant must subpoena witnesses to the hearing on the motion to estab¬ 
lish the truth of the allegations in the motion. 

Cross-Reference: For discussion of search and seizure motions, see 
Crim Law, chap 16; California Judges Benchbook: Search and Seizure (3d 
ed CJER-CEB). 

§16.3 C. Defense Motion to Controvert (Traverse) 

Search Warrant and to Suppress Evidence 
(Pen C §1538.5) 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTiTLED COURT, AND TO THE DiSTRiCT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALiFORNiA: 

PLEASE TAKE NOTiCE that, on_ [date] _, at_ [time] _, in 

Department No._ [number] _of the above-entitied Court, the time 

and piace set for the motion to suppress pursuant to Penai Code 
section 1538.5, the defense wiil move to controvert and to quash War¬ 
rant No. __[number]__ on the foiiowing __[ground/grounds]__: 

[Check relevant grounds] 

_The affidavit for the search warrant does not constitute prob- 

abie cause for its issuance. 

_The warrant is defective in that it does not specify the things to 

be seized or the persons to be searched, or does not specify with 
particuiarity the piace to be searched. 

_The warrant was not timeiy or properiy served (see Penal Code 

sections 840,841,842,1531). 

_The affidavit supporting the warrant in this cause was made 

defective by __[f/7e omission of material facts/the inclusion of erroneous 
information]__ described in the attached supporting memorandum; 
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_The search was unreasonable or excessive in its scope. 

_ [Add other relevant grounds.] _ 

[Continue] 

This motion will be based on the attached supporting memoran¬ 
dum, all papers filed and records in this action, _ [the attached decla- 

ration(s), __[the attached exhibit(s),] _ a supplemental supporting 

memorandum to be filed after the hearing on this motion] _, evidence 

taken at the hearing on this motion, and argument at that hearing. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for _ [name of 

defendant] _ 

[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 
SUMMARY OF ARGUMENT 

_ [Summarize your argument in two to three sentences.] _ 

STATEMENT OF FACTS 

__[G/Ve the relevant facts concerning the search and seizure. Be brief. 
Support the facts with references to facts sworn to in declarations and 
documents attached to the motion as exhibits, e.g., the warrant] _ 

ARGUMENT 

_[Sfafe individual arguments here. See the arguments in the Com¬ 
ment to this motion, and in the supporting memorandum in §16.4. Your 
argument should convincingly demonstrate that misstatements or omis¬ 
sions in the affidavit are material and that when they are disregarded, 
there is no probable cause. See, e.g., US Const amend IV; Pen C §1538.5; 
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Illinois V Gates (1983) 462 US 213, 103 S Ct 2317; Franks v Delaware 
(1978) 438 US 154,155,98 S Ct 2674; People v Box (1993) 14 CA4th 177, 
183; and cases in the resources listed in the Cross-Reference at the end 
of this motion.] _ 

[Optionaf] 

OFFER OF PROOF RE WARRANT CONTROVERSION 

_ [Name of police officer]__o1 the __[na/T7e of police department]__ 

will testify to the fact that_ [summarize anticipated testimony and 

attach any written documentation of that testimony as an exhibit]__. 

[Optionaf] 

DEFENDANT ASKS PERMiSSION TO FILE SUPPLEMENTAL SUP¬ 
PORTING MEMORANDUM AFTER THE HEARING ON THIS MOTION 

Defendant requests permission to file a supplemental supporting 
memorandum after the hearing on this motion, to address the testi¬ 
mony at that hearing and the prosecution’s arguments. 

CONCLUSION 

For the above reasons, the defense requests that this Court find 
the statements discussed above to be deliberateiy faise, or made in 
reckiess disregard of the truth, to find that what remains in the affida¬ 
vit after excising the faise statements is insufficient to support a find¬ 
ing of probabie cause, and that the court quash Warrant No._ [num¬ 
ber] _ , and suppress ail evidence seized under the authority of that 

warrant. 

Date:_ Respectfuliy submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

Comment: To controvert or traverse (the two words are used inter¬ 
changeably) a warrant means to challenge the factual showing on which it 
was issued. Defense counsel must set forth, “with some specificity, rea¬ 
sons for contending that the affidavit is inaccurate,” before a hearing is 
required. Theodor v Superior Court (1912) 8 C3d 77, 103; People v Cooks 
(1983) 141 CA3d 224, 295. 
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This is a factual showing. The defendant hears the burden of establish¬ 
ing as a matter of fact that (1) the affidavit contains material misstatements 
of fact or that material facts were omitted from it; (2) the affiant was delib¬ 
erately false or acted in reckless disregard of the truth; and (3) what 
remains in the affidavit after excising the false statements or adding the 
omitted information is insufficient to support a finding of probable cause. 
Franks v Delaware (1978) 438 US 154, 155, 98 S Ct 2674. 

To obtain a hearing on the motion, counsel must accompany the motion 
with documentary evidence and sworn statements that, if uncontroverted, 
establish all three of these premises. 438 US at 171. See also People v Box 
(1993) 14 CA4th 177,183. At a Franks hearing, the defense bears the bur¬ 
den of proof and must subpoena witnesses to the hearing. A hearing is not 
required on this motion unless the defense provides specific reasons in its 
notice of reasons for contending that the affidavit is inaccurate. Theodor v 
Superior Court (1972) 8 C3d 77. If the court agrees to hold a hearing, the 
court is required not only to find that statements in the affidavit are delib¬ 
erately false, or false and made in reckless disregard of the truth, but must 
also find that after deleting these false statements, there is insufficient 
probable cause to support the warrant. People v Luttenberger (1990) 50 
C3d 1. 

Before making this motion to traverse, the defense may need to make a 
motion to discover information with which to controvert the warrant, com¬ 
monly called a Luttenberger motion. See Crim Law §16.11. 

Cross-Reference: For further discussion of controverting the warrant, 
see Crim Law §16.10; California Judges Benchbook: Search and Seizure 
(3d ed CJER-CEB). 

§16.4 D. Defense Memorandum in Support of 

Motion to Suppress Evidence Under Pen C 
§1538.5 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cat Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

SUMMARY OF ARGUMENT 

__[Summarize your arguments in two to three sentences.]__ 
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STATEMENT OF FACTS 

_ [Summarize the facts at the §1538.5 hearing. Cite to line and page 

number of the reporter's transcript, if one is available, and attach it to the 
motion as an exhibit.]__ 


ARGUMENT 

[The following are sample arguments for some of the more common 
search and seizure issues. Use those that are relevant, add cases on point 
to your case (good resources for search and seizure cases are given in 
the Cross-Reference at the end of this motion), and argue them in relation 
to the facts as they came out at the hearing. Add any additional arguments 
that apply to your case.] 

THE DEFENDANT HAD A REASONABLE EXPECTATION OF PRI¬ 
VACY IN THE __[PLACE SEARCHED/ITEMS SEIZED] _ 

A defendant may challenge the propriety of a search or seizure 
that violates the defendant’s own reasonable expectations of pri¬ 
vacy in the area searched or the item seized. (Rakas v Illinois 
(1978) 439 US 128,99 S Ct 421. See also Mancusi v DeForte (1968) 

392 US 364, 88 S Ct 2120.) 

Mancusi involved the search of offices shared by severai union 
officials, one of them named DeForte. The Court found the following 
facts: 

[T]he office where DeForte worked consisted of one large room, 
which he shared with several other union officials. The record 
does not show from what part of the office the records were 
taken, and DeForte does not claim that it was a part reserved for 
his exclusive personal use. The parties have stipulated that 
DeForte spent “a considerable amount of time” in the office, and 
that he had custody of the papers at the moment of their seizure. 

(392 US at 368.) 

The Court found that DeForte had standing and that “the situation 
was not fundamentaliy changed because DeForte shared an office”: 

DeForte still could reasonably have expected that only those per¬ 
sons and their personal or business guests would enter the 
office, and that records would not be touched.... This expectation 
was inevitably defeated by the entrance of state officials.... (392 
US at 369; emphasis added.) 
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In Mancusi, the court held that the right to claim Fourth Amend¬ 
ment protection depends “not upon a property interest in the invaded 
piece but upon whether the area was one in which there was a rea¬ 
sonable expectation of freedom from governmental intrusion.” (392 
US at 368; emphasis added.) The Mancusi court referred to Jones v 
U.S. (1960) 362 US 257,80 S Ct 725, overruled on other grounds in U.S. 
V Savucci (1980) 448 US 83, 85,100 S Ct 2547, and emphasized that 
“like DeForte, Jones had iittle expectation of absolute privacy, since 
the owner and those authorized by him were free to enter,” but “we 
think that our decision that Jones had standing clearly points to the 
result which we reach here.” (392 US at 370.) 

in Jones v U.S., supra, the police searched the premises of another 
person and found narcotics. Jones was present in the house at the 
time of the search and iater testified that the piece beionged to a 
friend who had given him the key and access to the apartment. The 
Court held that Jones had standing to contest the search. 

Jones is stiii good law to the extent that it stands for the 

proposition that a person can have a legaiiy sufficient interest in 
a piace other than his own home so that the Fourth Amendment 
protects him from unreasonable governmental intrusion into that 
piace. (Rakas v iilinois (1978) 439 US 128,142,99 S Ct 421; empha¬ 
sis added. See Rawiings v Kentucky (1980) 448 US 98,104,100 S 
Ct 2556.) 

A DEFENDANT MAY DENY OWNERSHiP OF CONTRABAND BUT 
STiLL ASSERT A REASONABLE EXPECTATiON OF PRiVACY iN THE 
AREA SEARCHED 
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A defendant’s disclaimer of ownership is not necessarily inconsis¬ 
tent with a claim that the area invaded by the police officers during 
their search was one in which the defendant possessed a reasonable 
expectation of privacy, and the law “does not permit the government 
to argue possession but deny expectation of privacy where the cir¬ 
cumstances of the case make such positions necessarily inconsis¬ 
tent.” {U.S. V Issacs (1983) 708 F2d 1365,1368.) 

In Issacs, the police seized journals kept in Issacs’ safe. The Ninth 
Circuit held that Issacs could simultaneously argue that the journals 
did not belong to him and that the search violated his reasonable 
expectation of privacy in the contents of his safe. 

Neither ownership of premises nor presence at scene are required 
to assert standing in searched premises if there is a “formalized 
arrangement ... indicating joint control and supervision.” (l/.S. v 
Johns (9th Cir 1988) 851 F2d 1131, 1136.) The possessory interest 
must exist at the time of the search. (See also U.S. v Perez (9th Cir 
1982) 689 F2d 1336 (defendants had standing in truck not owned by 
them, but which they were closely following and supervising as it 
transported heroin).) 

THE DEFENDANT HAD A REASONABLE EXPECTATION OF PRI¬ 
VACY IN THE AREA SEARCHED 

[Describe the facts of defendant’s case—specifically, the area 
that was searched—and explain why there was an 
expectation of privacy; an example follows.] 

Evidence was presented that the defendant was driving the auto¬ 
mobile with the owner’s permission and possessed keys to the igni¬ 
tion and the camper shell. This same type of evidence was sufficient 
to confer standing to challenge the search of a truck and camper 
shell in People v Carvajal (1988) 202 CA3d 487. 

THE BURDEN OF JUSTIFYING A WARRANTLESS SEARCH OR 
SEIZURE IS ON THE PROSECUTOR 

The burden of justifying a warrantless search, seizure, arrest, or 
detention falls on the prosecution. {Badillo v Superior Court (1956) 46 
C2d 269; Wilder v Superior Court (1979) 92 CA3d 90, 294. See also 
People V Williams (1988) 45 C3d 1268, modified on other grounds by 
People V Guiuan (1998) 18 C4th 558,560.) 
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The defendant’s only burden is to show, by competent evidence 
presented or stipuiation entered into at the hearing, that the search or 
seizure occurred without a search or arrest warrant. 

Once the defendant has shown this, it is the People’s burden to 
offer evidence and authorities to justify dispensing with a warrant. 
People V Williams (1999) 20 C4th 119. 

THERE WAS NO LEGAL JUSTIFICATION TO DETAIN THE DEFEN¬ 
DANT 

A police officer may only detain a citizen if the poiice officer pos¬ 
sesses 

specific and articuiable facts causing him to suspect that (1) 
some activity reiating to crime has taken piece or is occurring or 
about to occur, and (2) the person he intends to stop or detain is 
involved in that activity. [Tbis suspicion] ... must be objectively 
reasonable for him to do so: the facts must be such as would 
cause any reasonable police officer in a like position, drawing 
when appropriate on his training and experience ... to suspect 
the same criminal activity and the same involvement by the per¬ 
son in question.j ] The corollary to this rule, of course, is that an 
investigative stop or detention predicated on mere curiosity, 
rumor or hunch is unlawful, even though the officer may be acting 
in complete good faith, (fn re Tony C. (1978) 21 C3d 888, 893 
(emphasis added); see Graham v Connor (1989) 490 US 386,397, 

109 S Ct 1865.) (Some language has been deleted from the quota¬ 
tion because reasonable suspicion is no longer measured by a 
particular officer’s subjective state of mind at time of stop or 
detention.) 

THE FACT THAT THE INCIDENT OCCURRED IN A “HIGH CRIME 
AREA’’ DOES NOT SUPPORT THE ACTION TAKEN BY THE POLICE 

People V Bower (1979) 24 C3d 638, holds that 

[t]he “high crime area” factor is not an “activity” of an individual. 

Many citizens of this state are forced to live in areas that have 
“high crime” rates or they come to these areas to shop, work, 
play, transact business, or visit relatives or friends. The spectrum 
of legitimate human behavior occurs every day in so-called high 
crime areas. As a result, this court has appraised this factor with 
caution and has been reluctant to conclude that a location’s 
crime rate transforms otherwise innocent-appearing circum- 
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stances into circumstances justifying the seizure of an indi- 
viduai. (Citations omitted.) (24 C3d at 645; emphasis added.) 

Accord, People v Loewen (1983) 35 C3d 117,124; People v Hunts¬ 
man (1984) 152 CA3d 1073. 

EVIDENCE OF PREVIOUS ARRESTS IN THE SAME AREA, WITH¬ 
OUT ADDITIONAL EVIDENCE OF THE PROPRIETY OF SUCH 
ARRESTS OR EVIDENCE OF CONVICTIONS RESULTING THERE¬ 
FROM, DOES NOT JUSTIFY DETENTION, SEARCH, OR ARREST 

In People v Bower (1979) 24 C3d 638,646, the court stated: 

[T]his court has warned of the “dangers” of using an officer’s 
experience as to prior arrests to conciude that a location’s crime 
rate is high. (Citation omitted.) Where there is no indication that 
those arrests were themselves proper or that they resulted in 
convictions of the persons arrested, it is impossible to use them 
as an accurate assessment of crime rate for the purpose of evalu¬ 
ating the validity of a later intrusion upon an individual’s security. 

Accord, Remers v Superior Court (1970) 2 C3d 659, 668; Cunha v 
Superior Court (1970) 2 C3d 352,357 

AVOIDING THE POLICE DOES NOT FURNISH GROUNDS TO 
DETAIN OR ARREST DEFENDANT 

In Bower, the court noted: 

In our society, private individuals are free to conduct their own 
lives, seeking to mingle with or to avoid whomever they please. 

They certainly are under no legal duty to submit to the attentions 
of another private person. Unlike a private party, however, a police 
officer does have the power to insist upon an encounter—that is, 
an officer has the power to “detain”—but only when he or she has 
adequate cause. Lacking such a basis, an officer may not detain 
an individual, and the individual, unless he or she is properly 
detained and so notified, is as free to avoid the officer as to avoid 
any other person. To hold that the mere exercise of this liberty jus¬ 
tifies a detention would be tantamount to holding that an officer 
may insist upon an encounter without adequate cause. (24 C3d at 
648; emphasis added.) 

Accord, People v Aldridge (1984) 35 C3d 473,479. 

THERE WAS NO PROBABLE CAUSE TO ARREST DEFENDANT 
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An officer may arrest a person without a warrant whenever prob¬ 
able cause exists to believe (a) the person has committed a felony 
(Penal Code Section 836) or (b) a misdemeanor has been committed 
in the officer’s presence. (Penal Code Section 836; In re Thierry S. 
(1977) 19 C3d 727.) 

This reasonable cause is shown If a person of ordinary care and 
prudence would be led to “believe and conscientiously entertain an 
honest and strong suspicion” that the accused is guilty. {People v 
Ingle (1960) 53 C2d 407,412; People v Knight (2004) 121 CA4th 1568, 
1573.) 

An arrest takes place “when a person is restricted in his or her lib¬ 
erty of movement.” (Call v U.S. (9th Cir 1969) 417 F2d 462.) 

Although there is no fixed test to determine exactly when an arrest 
has taken place, several cases have held that certain actions raise 
the presumption of arrest. (See, e.g., Florida v Royer (1983) 460 US 
491, 103 S Ct 1319 (if officer testifies he or she would not have let 
defendant go or if defendant’s property is taken from him or her and 
kept by police); U.S. v Marin (2d Cir 1982) 669 F2d 73; U.S. v Strickler 
(9th Cir 1974) 490 F2d 378 (show of weapons).) 

A WARRANTLESS ARREST WITHIN A HOME IS UNREASONABLE 
WITHOUT A SHOWING OF EXIGENT CIRCUMSTANCES 

A warrantless arrest in a home is per se unreasonable, unless the 
prosecution can prove both probable cause (U.S. v Howard (9th Cir 
1987) 828 F2d 552) and exigent circumstances excusing the police 
from obtaining a warrant (U.S. v Rubin (3d Cir 1973) 474 F2d 262; 
People V Ramey (1976) 16 C3d 263; see Payton v New York (1980) 445 
US 573,100 S Ct 1371). 

The exigency must be provided by an imminent or substantial 
threat to life, health or property. {Horack v Superior Court (1970) 3 C3d 
720.) 

The structure does not have to be the arrestee’s own home; it can 
be any place in which the occupant has acquired a “legitimate expec¬ 
tation of privacy.” {People v Willis (1980) 104 CA3d 433, disapproved 
on other grounds in People v Davis (2009) 46 C4th 539,594 n4). 
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Entry into a residence without a search warrant to look for a third 
party for whom the police had an arrest warrant is illegal. {Steagald v 
U.S. (1981) 451 US 204,101 S Ct 1642.) 

THE OFFICER’S OBSERVATIONS DID NOT PROVIDE PROBABLE 
CAUSE TO ARREST DEFENDANT 

The validity of an arrest depends on whether the “facts and cir¬ 
cumstances within (the officers’) knowledge and of which they had 
reasonably trustworthy information were sufficient to warrant a pru¬ 
dent man in beiieving that the petitioner had committed or was com¬ 
mitting an offense.” {Beck v Ohio (1964) 379 US 89,91,85 S Ct 223.) 
Subjective good faith aione is not enough. (Beck v Ohio, supra.) 

In some cases, a particularly experienced officer can arrest based 
on observations that are meaningfui oniy to him or her due to his or 
her expertise. Conversely, when an officer does not possess such 
expertise, the arrest would not be justified. {Cunha v Superior Court 
(1970) 2 C3d 352; People v Knisely (1976) 64 CA3d 110; Renters v Supe¬ 
rior Court (1970) 2 C3d 659; cf. Texas v Brown (1983) 460 US 730,103 
S Ct 1535 (officer was experienced).) 

Additionally, if the objects seen are not necessarily contraband, an 
arrest will not be justified. {Thomas v Superior Court (1972) 22 CA3d 
972 (hand-rolled cigarette not contraband on its face); Cunha v Supe¬ 
rior Court, supra (unknown substance); Remers v Superior Court, 
supra (tin-foii package). 

THE FRUITS OF AN ILLEGAL ACT ARE TAINTED AND CANNOT BE 
USED AS EVIDENCE 

Evidence seized as the resuit of a search or seizure (or an arrest) 
that has exceeded permissibie bounds is the “fruit of the poisonous 
tree” and must be excluded. {Wong Sun v U.S. (1963) 371 US 471,83 S 
Ct 407.) 

Thus confessions, admissions and physical evidence may be 
barred {Lockridge v Superior Court (1970) 3 C3d 166), as may be tes¬ 
timony as to the identity of stolen goods {People v Dowdy (1975) 50 
CA3d 180) and tape recordings {People v Coyle (1969) 2 CA3d 60). 
(See also Ruiz v Craven (9th Cir 1970) 425 F2d 235 (confession after 
confrontation with iliegaiiy seized heroin).) 
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Tangible evidence obtained as the fruit of a Miranda violation is 
inadmissible and may be suppressed under Penal Code section 
1538.5 if it is the fruit of an error that may be challenged under sec¬ 
tion 1538.5. {People v Abbott (1970) 3 CA3d 966; U.S. v Cassell (7th Cir 
1971) 452 F2d 533; People v Superior Court (Keithley) (1975) 13 C3d 
406.) An admission or confession or other intangible fruit that is the 
result of an illegal arrest can be challenged under section 1538.5. 
{Wong Sun v U.S. (1963) 371 US 471,83 S Ct 407; People v DeVaughn 
(1977) 18 C3d 889.) 

Once it is shown that a statement was the fruit of a violation of the 
constitutional proscription against unreasonable searches and sei¬ 
zures, it is the People’s burden to try to purge the evidence of its taint. 
A mere giving of the Miranda admonition is not enough. {Brown v Illi¬ 
nois (1975) 422 US 590,95 S Ct 2254.) 

THE PROSECUTION MUST PROVIDE THE SOURCE OF INFORMA¬ 
TION TRANSMITTED THROUGH OFFICIAL CHANNELS WHEN CHAL¬ 
LENGED 

It is the prosecution’s burden, on defense request, to show that 
information received by an officer through official channels had a 
legitimate source. Therefore, when challenged by the defense, the 
prosecution must produce either the original informant (the source of 
the information relied on) or the officer who received the information 
from the informant. {People v Madden (1970) 2 C3d 1017; People v 
Harvey (1958) 156 CA2d 516; People v Lara (1967) 67 C2d 365; People 
V Adkins (1969) 273 CA2d 196; see also WhHeley v Warden (1971) 401 
US 560,91 S Ct 1031; 2 LaFave, Search and Seizure §3.5.) 

This rule applies at hearings on motions to suppress evidence 
under Penal Code Section 1538.5. {Ojeda v Superior Court (1970) 12 
CA3d 909.) 

This rule applies to detentions as well: The prosecution must pro¬ 
duce either the informant or the initiating officer when challenged. 
{People V Collin (1973) 35 CA3d 416, superseded on other grounds by 
People V Castaneda (1995) 35 CA4th 1222,1229.) 

INFORMATION FROM A KNOWN BUT UNTESTED INFORMANT 
DOES NOT FURNISH PROBABLE CAUSE TO ARREST 
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Information provided by a known but untested informant justifies 
further investigation by police but does not furnish probabie cause 
for an arrest {People v Fein (1971) 4 C3d 747) unless corroborated by 
other facts or circumstances. {People v Lara (1967) 67 C2d 365.) This 
corroboration must pertain to defendant’s criminal activity. {People v 
Fein, supra.)The burden of providing this corroborative evidence fails 
on the prosecution. Whiie information provided by a “citizen- 
informant” does give the police probable cause to arrest, the pros¬ 
ecution bears the burden of proving that the informant is a citizen- 
informant. {People V Herdan (1974) 42 CA3d 300.)The information still 
requires a basis of credibility and some corroboration of the alleged 
criminal act. {People v Zimnicki (1972) 29 CA3d 577.) 

Illinois V Gates (1983) 462 US 213,103 S Ct 2317, may have elimi¬ 
nated the AguilarlSpinelli test of probable cause {Aguilar v Texas 
(1964) 378 US 108, 84 S Ct 1509; Spinelli v U.S. (1969) 393 US 410,89 
S Ct 584) and substituted a “totality of the circumstances” test that 
permits the issuance of a warrant based on a partialiy corroborated 
anonymous informant’s tip, but it is distinguishable. In Gates, the tip¬ 
ster had described the defendants’ modus operandi in some detail. 
Police surveillance, although not disclosing criminal activity, cor¬ 
roborated the actions. Five justices held that the magistrate’s deter¬ 
mination of probable cause was justified. 

Its rule applies to searches conducted pursuant to warrant: and the 
high court has not suggested it should be extended to warrantless 
searches. The decision reiterates the comment in Spinelli that “‘a 
magistrate’s determination of probable cause should be paid great 
deference by reviewing courts’” (393 US at 419). This is a totally differ¬ 
ent situation from that presented by a warrantless search, where no 
independent judiciai determination by a “neutral and detached mag¬ 
istrate” has been made. (See generally U.S. v Ventresca (1965) 380 US 
102,85 S Ct 741; 2 LaFave, Search and Seizure §4.1.) 

Gates should be read with care by Caiifornia trial courts, and not 
be extended further than its holding. (See Abramovsky, Illinois v 
Gates: A New Standard lor Evaluating Probable Cause, Search and 
Seizure Law Report, Vol. 10, No. 7 (Aug. 1983).) 

BEFORE THE PAT SEARCH OF A DEFENDANT MAY BE FOUND 
PROPER,THE PROSECUTOR MUST SHOWTHATTHE POLiCE HAD A 
REASONABLE BELIEF THAT THE DEFENDANT WAS ARMED AND 
DANGEROUS 
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If an officer does not have grounds to detain, he or she does not 
have grounds to frisk. {Terry v Ohio (1968) 392 US 1,88 S Ct 1868.) If 
an officer does not have sufficient cause to make a Terry stop, he or 
she may not frisk the person even if he or she suspects the person is 
armed. (Terry v Ohio, supra.) 


Justice Harlan’s concurrence in Terry squarely addresses the 
question: 

[Qf the frisk is justified in order to protect the officer during an 
encounter with a citizen, the officer must first have constitutionai 
grounds to insist upon an encounter, to make a forcible stop. Any 
person, inciuding a policeman, is at liberty to avoid a person he 
considers dangerous. If and when a policeman has a right instead 
to disarm such a person for his own protection, he must first have 
a right not to avoid him but to be in his presence. That right must 
be more than the liberty (again, possessed by every citizen) to 
address questions to other persons, for ordinarily the person 
addressed has an equal right to ignore his interrogator and walk 
away; he certainly need not submit to a frisk for the questioner’s 
protection. / would make it perfectly clear that the right to frisk in 
this case depends upon the reasonableness of a forcible stop to 
investigate a suspected crime. (392 US at 33; emphasis added).) 



CONCLUSION 

For all the reasons given above, and because the prosecution has 
not borne its burden in the instant case, the motion to suppress 

should be granted,_ [the warrant quashed] _, and the evidence 

seized by the police in this case should be suppressed. 

Date:_ Respectfully submitted, 

_ [Signatijre of attorney] 

_ [Typed name] _ 

_ [Title If In public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

Comment: This memorandum primarily concerns issues involved in 
warrantless searches and arrests. It summarizes major principles and cites 
some of the leading cases, and may be useful as a starting point in drafting 
a memorandum in a particular case. Determining whether a particular 
police intmsion violates the Fourth Amendment is, however, necessarily a 
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fact-specific enterprise, and the generic arguments outlined here must be 
refined and tailored to the facts of the individual case to be effective. 

In some counties, it may be possible to file a skeletal memorandum 
along with the motion and obtain permission from the court to file a more 
detailed argument after the evidence has been presented. This approach 
avoids tipping your hand to the prosecutor and perhaps giving him or her 
an opportunity to shore up weak points in the evidence that might other¬ 
wise have gone unnoticed. However, this approach risks losing the motion 
altogether if it is heard by a judge who is inclined to rule on the motion 
right away. 

Cross-Reference: For discussion of search and seizure motions, see 
California Criminal Law Procedure and Practice, chap 16 (Cal CEB); 
California Judges Benchbook: Search and Seizure (3d ed CJER-CEB). 


§16.5 E. Prosecution Opposition to Defense Pen C 
§1538.5 Motion 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

OPPOSITION MEMORANDUM 
SUMMARY OF ARGUMENT 

__[Summarize your arguments in two to three sentences.] _ 

SUMMARY OF FACTS 

_ [Briefly describe the relevant facts. If a reporter’s transcript of the 

hearing is available, attach it to your opposition as an exhibit and refer to 
it here by page and line.] _ 


ARGUMENT 

[Use those arguments below that fit your case, and any 
additional ones needed.] 

DEFENDANT HAS NOT SHOWN THAT_ [HE/SHE] _HAD A REA¬ 

SONABLE EXPECTATION OF PRIVACY IN THE __[PLACE 
SEARCHED/ITEMS SEIZED] _ 
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_[See cases on reasonable expectation of privacy in California Criminal 

Law Procedure and Practice §16.3 (Cal CEB).]_ 

[Use the following if defendant seeks to controvert the 
warrant] 

DEFENDANT HAS NOT MADE A SUFFICIENT SHOWING TO 
REQUIRE THE COURT TO ALLOW THE DEFENSE TO CONTROVERT 
THE WARRANT 

_ [Argue why there is not a sufficient showing, e.g., the reasons are not 

given with specificity (Theodor v Superior Court (1972) 8 C3d 77,103), or 
the defendant did not make a substantial preliminary showing, e.g., 
through declarations, that the affiant made statements that were deliber¬ 
ately false or in reckless disregard of the truth and that what remains in the 
affidavit after excising the false statements is insufficient to support a find¬ 
ing of probable cause ^Franks v Delaware (1978) 438 US 154,155,98 S 
Ct2674; People v Box (1993) 14 CA4th 177).] _ 

[if defendant seeks only to quash the warrant (not controvert 
it, also), the specific issues raised by the defense should be 
addressed; general points that you also may wish to make 

follow.] 

_A search warrant and the affidavit underlying that warrant are 

presumed to be valid. {People v Luttenberger (1990) 50 C3d 1.) 

_The defense did not present prima facie evidence of an illegal 

arrest or illegal search and seizure. {Badillo v Superior Court (1956) 
46 C2d 269; People v Carson (1970) 4 CA3d 782.) If the moving party 
does not meet this burden, the motion to suppress should be denied. 
(4 CA3d at 786.) 

_The defense did not move the warrant into evidence, so there 

is no evidence on which to base a ruling. {People v Wohlleben (1968) 
261 CA2d 461.) 

_Even if the warrant is invalid, the evidence is admissible if the 

officer serving the warrant acted in good faith reiiance on the war¬ 
rant’s validity. (U.S. v Leon (1984) 468 US 897,104 S Ct 3405; People v 
Camarella (1991) 54 C3d 592.) The government has the burden of 
establishing “objectively reasonable” reliance. (468 US at 924.) 

[If there was no warrant, the specific issues raised by the 
defense should be addressed.] 
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CONCLUSION 

The People request that this Court deny the defense Penal Code 
section 1538.5 motion to suppress evidence for the reasons stated 
above. 

Date:_ Respectfuliy submitted, 

_ [Name of District Attorney] _ 

District Attorney 

_ [Signature of deputy district 

attorney] _ 

_[Typed name] _ 

Deputy District Attorney 

Comment: The prosecution must file and serve any response to a Pen C 
§1538.5 motion that is to be heard at the preliminary hearing at least two 
court days before the hearing. Pen C § 1538.5(f)(3). It is common for spe¬ 
cial deadlines to be set either by local rule or by practice concerning Pen C 
§1538.5 motions. Local rules in some jurisdictions require a written 
response from the prosecution to defense counsel’s written motion. See 
Orange Super Ct R 800(E)(2). The prosecution should advance in the 
opposition whatever theories it wants to preserve for appellate review, 
because new theories cannot be advanced for the first time on appeal (Mes- 
tas V Superior Court {\912) 1 C3d 537; People v Miller {1912) 1 C3d 219) 
unless the factual record is sufficient to decide the theory as a matter of law 
(see Green v Superior Court (1985) 40 C3d 126). 

When the defense raises a new issue or ground (oral or written) within 
the hearing or at argument following the evidentiary hearing itself, the 
prosecution should consider whether to ask the court to allow it to reopen 
in order to meet the issue. 

Cross-Reference: For further discussion of search and seizure, see 
Crim Law, chap 16; California Judges Benchbook: Search and Seizure (3d 
ed CJER-CEB). 

§16.6 F. Defense Motion for Information on 
Contents of Search Warrant Affidavit 
{Luttenberger Motion) 

[The first page of every paper fiied in court must begin with a 
caption, in the format prescribed by Cai Ruies of Ct 2.111. See 
sample first page in §1.12. For discussion of Cai Ruies of Ct 
2.111, see §§1.4-1.10.] 
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TO THE ABOVE-ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 


PLEASE TAKE NOTICE that on _ [date] _, in Department _ [num¬ 
ber] _ at _ [time] _, or as soon thereafter as the matter may be 

heard, the defendant, _ [name] _, will move that the Court order the 

prosecution to make avaiiabie to the defense the foiiowing informa¬ 
tion: _ [Describe information desired] _ .This motion wili be based on 

the attached supporting memorandum, __[the attached deciara- 

tions(s), the attached exhibit(s)] _, aii papers filed and records in this 

action, evidence taken at the hearing on this motion, and argument at 
that hearing. 


Date:_ Respectfuliy submitted, 

_ [Signature of attorney] 

_[Typed name] _ 

_[7/f/e if in pubiic defender 

office] _ 

Attorney for _ [name of 

defendant] _ 

[The supporting memorandum shouid start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption inciudes aii parts of motion. See §1.9; 
Caiifornia Criminai Law Procedure and Practice §18.5 (Cai 

CEB).] 


SUPPORTING MEMORANDUM 


SUMMARY OF ARGUMENT 

[Summarize your argument in two to three sentences.[ 


SUMMARY OF FACTS 

[Briefiy summarize the facts reievant to this motion.]. 


ARGUMENT 

[Defa/7 under separate subheads the information that ieads you to 
beiieve that there are materiai misstatements and/or omissions in the 
search warrant affidavit. Cite reievant iegai authority, e.g., US Const amend 
iV\ Pen C §1538.5-, People v Luttenberger (1990) 50 C3d 1 ; Badillo v Supe¬ 
rior Court (1956) 46 C2d 269; Alexander v Superior Court (1973) 9 C3d 
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387,390; Franks v Delaware (1978) 438 US 154,155,98 S Ct 2674; The¬ 
odor V Superior Court (7972j 8 C3d 77,103; People v Box (1993) 14 CA4th 
177,183.] 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for _[name of 

defendant] _ 

[Begin the following on a new page. Caption is unnecessary if 
attached to papers with caption and first-page caption 
includes all parts of motion. See §1.9; Crim Law §78.5.] 

OFFER OF PROOF RE WARRANT CONTROVERSION 

_ [Name of police officer] of the _ [name of police department]_ _ 

will testify to the fact that _ [summarize anticipated testimony; attach 

as an exhibit a copy of any written documentation of the anticipated testi¬ 
mony, and refer to it here] _. 

Date:_ Respectfuliy submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for __[name of 
defendanf]_ _ 

Comment: If evidence that might cast doubt on the veracity of the affi¬ 
ant is unavailable to the defendant because, e.g., the prosecution refuses to 
disclose the identity of an informant on whose evidence the affiant relied, 
the defendant may request the court to review specified records or hear 
testimony of a specified witness in chambers to determine whether the 
confidential evidence should be revealed to the defendant. To obtain such 
in chambers review, the defense must support the motion with evidence 
“casting some reasonable doubt on the veracity of material statements 
made by the affiant.” People v Luttenberger (1990) 50 C3d 1; People v 
Estrada (2003) 105 CA4th 783,792. This motion, sometimes called a Lut¬ 
tenberger motion, may provide evidence on which to base a motion to tra¬ 
verse the search warrant. 
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A Luttenberger motion, though aimed at discovering evidence that may 
lead to a Fourth Amendment claim, is a discovery motion and should be 
made far enough in advance of trial so that, if successful, it will be possible 
to file a timely motion to traverse the search warrant. Local rules should be 
checked for additional requirements. It is common for special deadlines to 
be set either by local rule or by practice concerning Pen C §1538.5 
motions. This discovery motion must be set enough in advance of the 
1538.5 hearing to allow time for it to be heard, and a ruling issued, before 
the 1538.5 hearing. 

Cross-Reference: For further discussion of Luttenberger motions, see 
Crim Law §16.11; California Judges Benchbook: Search and Seizure (3d 
ed CJER-CEB). 

§16.7 G. Prosecution Request for Special Search 
and Seizure Hearing (Pen C §1538.5(j)) 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, DEFENDANT, AND DEFENSE 
COUNSEL: 

In the above case, the defendant,_ [name] _, was held to answer, 

but the magistrate granted defendant’s motion for the suppression of 
evidence and/or the return of property. The People, In accordance 
with Penal Code section 1538.5(j), request a special hearing. The date 
of this hearing shall be determined on the day of arraignment, which 

is_ [date] _. Notice of this request was given in open court to the 

defendant, defense counsel, and the Superior Court on_ [dale]_. 

Date:_ Respectfully submitted, 

_ [Name of District Attorney] _ 

District Attorney 

_ [Signature of deputy district 

attorney] _ 

_[Typed name] _ 

Deputy District Attorney 

Comment. A motion for a special hearing under Pen C § 1538.5(j) must 
be filed within 15 calendar days after the preliminary hearing. 

When a defendant successfully moves to suppress evidence at the pre¬ 
liminary hearing, and the complaint is not dismissed, the prosecution may 
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relitigate the validity of the search or seizure at a special de novo hearing 
provided for in Pen C §1538.5(j). If the evidence is once again suppressed, 
the prosecutor may litigate the issue once again at trial if evidence not pre¬ 
sented at the special hearing becomes available and if the prosecutor can 
show good cause why (1) the evidence was not presented at the special 
hearing and (2) the earlier ruling should not bind the trial court. Pen C 
§1538.50). 

Cross-Reference: For further discussion of Pen C §1538.5(j) hearings, 
see California Criminal Law Procedure and Practice, chap 16 (Cal CEB); 
California Judges Benchbook: Search and Seizure (3d ed CJER-CEB). 


§16.8 H. Motion for Return of Seized Property (Pen 
C §1536) 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that on_ [date]__, in Department _ ^num¬ 
ber]_at_ [time]__, or as soon thereafter as the matter may be 

heard, the defendant,_ [name]__, will move for an order directing 

the_ [name of police department]_ the Office of the District Attor¬ 
ney of_ [name] _County, and their agents to turn over to 

__[name]__, attorney for defendant, the following property seized 

from defendant’s_ [residence/vehicle/person] _on_ [date]__ by 

agents and representatives of the_ [name] _police department 

__[under _ [name]__ Court search warrant no. specify] _: __[List 

items]__. 

This motion will be based on the attached supporting memoran¬ 
dum, the attached declaration(s),_ [the attached exhibit(s)] _ , evi¬ 

dence taken at the hearing on this motion and argument at that hear¬ 
ing, and on all papers filed and records in this action. 
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Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for _ [name of 

defendant] _ 

[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 



A court In possession of property legally seized under a search 
warrant has authority to direct Its delivery to the persons entitled to it 
on a showing of good cause. This authority is within the express 
power conferred by Penal Code section 1536 and is further within the 
scope of the inherent power of the court to control and prevent the 
abuse of its process. Ensoniq Corp. v Superior Court (1998) 65 CA4th 
1537,1547; Buker v Superior Court (1972) 25 CA3d 1085,1089. The 
same rule applies when property is seized without a warrant. See 
Gershenhom v Superior Court (1964) 227 CA2d 361,366. 

_ [Specify why good cause for return of the property is shown under 

the facts of your case (e.g., retention of property not required for trial 
preparation or as evidence at trial, possession of property required by 
defendant), with reference to supporting declaration(s) (e.g., by attorney 
and defendant)] _ 


Date:_ Respectfuily submitted, 

_ [Signature of attorney] _ 

_[Typed name]_ 

_ [Title if in public defender 

office] _ 

Attorney for _ [name of 

defendant] _ 


[A proposed order should begin on a new page. See, e.g., 
Los Angeles Ct R 8.6(b) (proposed order must be separate 
document). Even if filed as part of the motion, it should have a 
separate caption. For further discussion, see Comment, 
§18.5.] 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF_ 

PEOPLE OF THE STATE OF 
CALIFORNIA, 

Plaintiff 
vs 

_ [Name] _, 

Defendant. 

_ ! 

TO_ [NAME OF POLICE CHIEF]__, POLICE CHIEF OF_ [NAME 

OF POLICE DEPARTMENT] _POLICE DEPARTMENT: 

On GOOD CAUSE SHOWN, you are ordered to turn over to the 

defendant, [name of defendant and any Identifying information]^ the 

following item, listed in the poiice report number_(attached), and 

seized on_ [date]_ _, from the defendant by_ [name of officer] _ : 

__[List items to be returned]__ 

Date:_ _ [Signature] _ 

Judge of the Superior Court 

Comment: This motion includes a proposed order. A certified copy of 
the order will be required by the police department property room for 
release of the seized property. 


Dept._ [number] _ 

No._[case number] _ 

[PROPOSED] ORDER FOR 
RETURN OF PROPERTY 
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Informant’s Identity 


I. OVERVIEW 

A. Motion to Disclose Identity and Present Whereabouts of 
Informant or, Alternatively, to Dismiss §17.1 

B. Supplementary Defense Motion Concerning In Camera Hearing 
Procedures §17.2 


I. OVERVIEW 

§17.1 A. Motion to Disclose Identity and Present 

Whereabouts of Informant or, Alternatively, 
to Dismiss 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, AND TO THE DISTRICT 

ATTORNEY OF_COUNTY, STATE OF 

CALIFORNIA: 

PLEASE TAKE NOTICE that on_ [date]__, in Department _ _[num- 

ber]__ at or as soon thereafter as the matter may be 

heard, the defendant,_ [name]__, will move that the Court order the 

prosecution to disclose the true identity and present whereabouts of 
the informant in the above case, or dismiss the accusatory pleading. 
This motion will be based on the attached supporting memorandum, 

__[and/or the attached declaration(s), the attached exhibits)] _, all 

papers filed and records in this action, evidence taken at the hearing 
on this motion, and argument at that hearing. 
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Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_[Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

[7776 supporting memorandum attached to a motion should 
start on a new page. Caption is unnecessary if attached to 
papers with caption and first-page caption includes all parts 
of motion. See §1.9; California Criminal Law Procedure and 
Practice §18.5 (Cal CEB).] 

SUPPORTING MEMORANDUM 
STATEMENT OF FACTS 

_[Sfafe facts of case, supported by information in police report or 

search warrant affidavit. Attach copies of those relevant documents as 
exhibits. Identify number of exhibits attached.] _ 

ARGUMENT 

_ [Articulate ways in which informant could exonerate your client. Rea¬ 
sonable speculation is acceptable. Try to be factual and specific. Some 
examples follow.] _ 

IF THE INFORMANT IS MATERIAL TO THE GUILT OR 
INNOCENCE OF THE DEFENDANT, DISMISSAL IS 
REQUIRED IF THE PROSECUTION REFUSES TO REVEAL 
THE INFORMANT’S IDENTITY AND PRESENT LOCATION 

The police must yield information regarding a confidential infor¬ 
mant when the defense makes a showing that the informant might be 
material on the issue of guilt or innocence. (Eleazer v Superior Court 
(1970) 1 C3d 847.)The penalty for failing to do so is dismissal. {People 
V Borunda (1974) 11 C3d 523,527.) 

To be a material witness, the informant need not be present at the 
time of the actual arrest {People v Williams (1958) 51 C2d 355), nor is 
it necessary for the defendant to prove that the informant is certain to 
provide material evidence. The defense need show only “some evi¬ 
dence of a possibility’’ {Price v Superior Court (1970) 1 C3d 836,843) 
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or a “reasonable possibility that the anonymous Informant... could 
give evidence on the issue of guilt which might result in defendant’s 
exoneration” {People v Garcia (1967) 67 C2d 830, 840 (emphasis 
added)). 

A defendant need not demonstrate that an informant would give 
favorable testimony or show what that informant’s testimony would 
be. {People V Tolliver (1975) 53 CA3d 1036,1043.) Rather, the accused 
need only show that the informant was “in a position to perceive ‘... 
either the commission or the antecedents of the alleged crime.’” 
{People V Ingram (1978) 87 CA3d 832,839, quoting Williams v Superior 
Court (1974) 38 CA3d 412, 423.) The court in Williams analyzed the 
controlling Supreme Court decisions and concluded: 

rniie evidentiary showing required by those decisions is not as 
to the excuipatory nature of the informer’s potentiai testimony but 
merely as to the quality of the vantage point from which the 
informer viewed either the commission or the immediate anteced¬ 
ents of the alleged crime.The noted Supreme Court cases ask in 
effect, “What was the informer in a position to perceive?” If the 
evidence shows that the informer had a sufficiently proximate 
vantage point, those Supreme Court decisions simply speculate 
concerning the informer’s potential testimony and hold that the 
defendant has demonstrated a reasonable possibility that the 
informant would give evidence which might result in the defen¬ 
dant’s exoneration. Speculation as to such an informer’s testi¬ 
mony is consistent with cases which discern a constitutional 
right in the accused to seek out the informer to inquire what he 
knows. (38 CA3d at 423 (emphasis in original).) 

Once the defendant has met this minimal showing, disclosure is 
immediately required unless the prosecution requests a hearing in 
chambers at which the informant is required to testify under oath. 
{People V Gooch (1983) 139 CA3d 342.) 

After the hearing, disclosure is required unless the Court con¬ 
cludes that there is no reasonable possibility that nondisclosure 
could deprive the defendant of a foir trial. {People v Viramontes (1978) 
85 CA3d 585,590; People v Blouin (1978) 80 CA3d 269,286; Williams 
V Superior Court (1974) 38 CA3d 412.) 

It is important to note that the courts have reversed convictions 
even in cases in which sales were made directly to police officers, 
and the officers testified to the identity of the seller. (See People v 
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Durazo (1959) 52 C2d 354; People v Williams (1958) 51 C2d 355; Bow¬ 
ens V Superior Court (1975) 47 CA3d 127.) 

The federal law on informant disclosure is in accord. (See McCray 
V Illinois (1967) 386 US 300,87 S Ct 1056; Roviaro v U.S. (1957) 353 US 
53,77 S Ct 623; Velarde-Villarreal v U.S. (9th Cir 1965) 354 F2d 9.) 

THE INFORMANT IS MATERIALTOTHE GUILT OR INNOCENCE OF 
THE DEFENDANT 

[Apply cases cited above and others relevant to your factual 

situation.] 

CONCLUSION 

Defendant has made an ample showing of the possible materiality 
of the informant’s evidence. The threshold burden has been met. It is 
now up to the People to prove to the Court, through the testimony of 
the informant, that the informant is not in fact materiai and couid in 
no way aid the defense. If no such testimony is presented, defendant 
wiii move for a dismissai. ^ 

Date:__ Respectfuliy submitted, 

[Signature of attorney] 

_ [Typed name]. _ 

__[Title if in public defender 
office] _ 

Attorney for_ [name of 

defendant] _ 

[Each declaration attached to a motion should start on a new 
page. Caption is unnecessary if attached to papers with 
caption and first-page caption includes all parts of motion. 

See §1.9; Crim Law §18.5.] 

DECLARATiON IN SUPPORT OF MOTION TO DISCOVER 
IDENTITY AND LOCATION OF INFORMANT 

I,_ [name of declarant] _, declare the following: 

i am an attorney_ [employed by the _ County Public 

Defender’s Office,] _and represent_ [name of defendant] _in the 

above-entitled matter. 

In the_ [information/indictment/complaint] _, defendant is charged 

with vioiating [specify code sections]_ _. 
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I have read __[specify document, e.g., the affidavit for the search war¬ 
rant in the above-entitled case; crime report No. X; the preliminary hearing 
transcript] _. 

__[Specify what information in the document cited immediately above 
supports the theory that the informant is a material witness on the issue of 
guilt. For example, it may be apparent from one or more of the above 
documents that the informant ivas the sole witness to the alleged 
crlme.]__ 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

Date: _ _ [Signature of declarant] _ 

_[Typed name] _ 

_ [Title of declarant If in public 

office] _ 

Comment: This is a discovery motion. Before filing a formal motion 
for disclosure of the identity of an informant, defense counsel should make 
an informal request for disclosure. Pen C § 1054.5(b). See also Crim Law, 
chap 11. 

It is important to make a sufficient factual showing to support a finding 
of materiality. See Evid C § 1042(c). A declaration of counsel, the defen¬ 
dant, or a witness is usually required to support the allegation that the 
informant is a material witness on guilt. 

WARNINGS Do not include the address or phone number of a victim or 
witness in the motion if you are giving a copy to the defendant. See 
Pen C §1054.2. 

A copy of the search warrant affidavit should be attached as an exhibit 
when a search warrant was involved. 

If, without disclosing the identity of the informant, the prosecution is 
able to persuade the trial judge that the defendant has not made out a prima 
facie case for disclosure, i.e., that the informant is not a material witness 
on the issue of guilt, disclosure is not required. See People v Oppel (1990) 
222 CA3d 1146, 1152. If the defense does meet its initial burden, or if the 
prosecution cannot respond to the defendant’s allegations without disclos¬ 
ing the informant’s identity, the prosecutor may request a hearing in cham¬ 
bers. Evid C § 1042(d). Disclosure must be ordered if the evidence pre¬ 
sented at both the public and in chambers hearings establishes a reasonable 
possibility that “nondisclosure might deprive the defendant of a fair trial.” 
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Evid C § 1042(d); Crim Law §§17.15-17.20. If the prosecution chooses 
not to reveal the identity of the informant after the court has concluded that 
disclosure is necessary to assure the defendant’s right to a fair trial, the 
court must dismiss. 

NOTE>- In some cases (usually drug cases), the informant’s testimony 
may be relevant only to the sale of the drug, not to possession. In that 
situation, the prosecution may want to request that the court reduce 
the charge to possession rather than dismissing the charges alto¬ 
gether. 

At the hearing in chambers, the prosecution will have the opportunity to 
establish that nondisclosure would not compromise the defendant’s due 
process rights, even when the defendant has established a prima facie case 
for disclosure. People v Lanfrey (1988) 204 CA3d 491, 502. 

When an informant’s information is relevant only to the question of 
whether there was probable cause to support the issuance of a search war¬ 
rant, the court is not required to reveal the informant’s identity. Evid C 
§§1041, 1042(b). See People v Hobbs (1994) 7 C4th 948, 959 (probable 
cause determination may be made in chambers). For discussion, see Crim 
Law §16.10. 

Cross-Reference: For discussion of motions to disclose the identity of 
an informant, see Crim Law, chap 17. 

§17.2 B. Supplementary Defense Motion 
Concerning In Camera Hearing 
Procedures 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that on_ [date] _ , in Department_ [num¬ 
ber] _at_ [time] _, or as soon thereafter as the matter may be 

heard, the defendant,_ [name] _, will move that the Court, in hold¬ 

ing a hearing in chambers on disclosure of the identity of the infor¬ 
mant, follow certain procedures, discussed below, in the conduct of 
that hearing in chambers. Defendant does not by this motion with¬ 
draw _ _[his/her]_ _ objection to the holding of such a hearing in 


9/14 




17-7 


Motion to Disclose Informant’s Identity 


§17.2 


chambers, and this supplementary motion is made without intending 
to vitiate that objection in any way. I propose these procedures to try 
to ensure the defendant’s right to confront witnesses: 

1. That defense counsel be notified of the time and place of the 
hearing in chambers so that counsel may be present in the court¬ 
room while the hearing in chambers is being held. 

2. That other witnesses, including police officers, be excluded from 
the hearing In chambers during the testimony of the informant. 

3. That the testimony of the informant be taken under oath and be 
recorded by a court reporter. 

4. That, if the informant is shown a photographic lineup, it include 

at least_photos, arranged and fixed on a neutral background, and 

that the photo lineup be shown to defense counsel before it is shown 
to the informant. 

5. That, if the informant is to be fingerprinted, the fingerprints be 
given to defense counsel for comparison purposes. 

6. That, if the informant’s handwriting exemplars are to be taken in 
chambers, copies also be provided to defense counsel. 

7. That at the time of the hearing in chambers, defense counsel be 
allowed to send written questions into the hearing room for informant 
to answer. Informant is to answer all the questions. The answers to 
the questions are to be sent out to defense counsel in the courtroom. 
Defense counsel will then have the opportunity to send in more ques¬ 
tions to be answered in the same way. If the District Attorney believes 
that any particular answer may tend to disclose the identity of the 
informant, the District Attorney may object to that answer being sent 
out to defense counsel, although that answer must be given to the 
Court and taken down by the court reporter. 

8. Defense counsel wishes to bring to the Court’s attention that the 

informant should be warned of_ [his/her] _privilege against self¬ 
incrimination before_ [he/she] _testifies. 
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Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 

Evidence Code section 1042(d) requires the Court to order appro¬ 
priate sanctions when it concludes that there is a reasonabie possi- 
biiity that nondisciosure might deprive the defendant of a fair triai. 
This decision may be based, according to Evidence Code section 
1042(d), on evidence taken in open court and in chambers. (See aiso 
People V Hobbs (1994) 7 C4th 948,961.) 

Evidence Code section 1042 sets out no detaiis concerning how 
the proceeding in chambers shouid be conducted. Defendant in the 
above-entitied case requests that this Court foilow the procedures 
outiined in the Notice of Motion Concerning Procedures at in Camera 
Hearing because they wili provide defendant with due process pro¬ 
tection. 

Date:_ Respectfuliy submitted, 

_ [Signature of attorney] _ 

_[Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

Comment: See Comment in § 17.1. 

Cross-Reference: For discussion of motions to disclose the identity of 
an informant, see Crim Law, chap 17. 
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I. OVERVIEW 

A. Pretrial Notice of Motion, Notice of Motion and Motion, or 
Motion §18.1 

B. Memorandum in Support of Motion §18.2 

C. Declaration in Support of Motion §18.3 

D. Affidavit in Support of Motion §18.4 

E. Proposed Order §18.5 

F. Declaration of Service by Mail (Documents Deposited in 
Mail) §18.6 

G. Declaration of Service by Mail (Documents Placed for Collection 
and Mailing) §18.7 

H. Attorney Declaration of Service by Mail (Documents Deposited in 
Mail) §18.8 

I. Declaration of Service by Hand Delivery §18.9 

J. Application for Order Shortening Time; Order §18.10 

K. Memorandum Opposing Motion §18.11 

L. Motion to Disqualify (Recuse) Prosecutor’s Office for Bias and 
Prejudice §18.12 

M. Defense Motion for Discovery (Murgia Motion) §18.13 

N. Notice of Motion for Reconsideration and Supporting 
Memorandum §18.14 

I. OVERVIEW 

§18.1 A. Pretrial Notice of Motion, Notice of Motion 
and Motion, or Motion 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

[Option 1: Prosecution notice] 

TO THE ABOVE-ENTITLED COURT,THE DEFENDANT, AND DEFENSE 
COUNSEL: 
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PLEASE TAKE NOTICE that, on __[date]__, at __[time]__, in 

Department_ [number] _of the above-entitled Court, or as soon 

thereafter as the matter may be heard, the District Attorney wiii move 
the Court for an order [state nature of motion and grounds] . 

This motion wiii be based on the attached supporting memoran¬ 
dum, _ [the attached declaration(s), _ [the attached exhibit(s),] _ evi¬ 

dence taken at the hearing on this motion, and argument at that hear¬ 
ing] _, and on ali papers fiied and records in this action. 

Date:_ Respectfuliy submitted, 

_ [Name of district attorney] _ 

District Attorney 

_ [Signature of deputy district 

attorney] _ 

_ [Typed name] _ 

Deputy District Attorney 

[Option 2: Defense notice] 

TO THE ABOVE-ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that, on [date] , in Department [num¬ 
ber] _at_ [time] _, or as soon thereafter as the matter may be 

heard, the defendant wiii move the Court for an order_ [state nature 

of motion and grounds]__. 

This motion wiii be based on the attached supporting memoran¬ 
dum, _[the attached deciaration(s), _[the attached exhibit(s),] _ evi¬ 

dence taken at the hearing on this motion, and argument at that hear¬ 
ing] _, and on ail papers filed and records in this action. 

Date:_ Respectfuliy submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Titie if in pubiic defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

Comment: The terms “notice of motion,” “notice of motion and 
motion,” and “motion,” as used by California lawyers, are sometimes con¬ 
fusing to new practitioners and attorneys who have practiced in other juris- 
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dictions. The term “notice of motion” is customarily used because the 
motion papers are often the first notification the court and other parties 
receive that the moving party is seeking a legal ruling from the court. 
When the notice of motion has been served and filed, a motion is deemed 
to be pending “on all the grounds stated in the written notice.” CCP 
§1005.5. Consequently, no separate “motion” is required. Depending on 
local practice, the document filed may be called simply “notice of motion” 
or it may be called “notice of motion and motion.” 

At arraignment or at a pretrial appearance, the court may set future hear¬ 
ing dates for pretrial motions, either on its own motion or at the request of 
counsel. When a date for a motion has already been set in court, the term 
“motion” is sometimes used instead of the more common “notice of 
motion” designation. 

NOTE>- In most circumstances, the terminology used for the title is less 
important than the content of the papers. However, when the date on 
which a motion was made may become important, you may want to 
title your pretrial papers “Notice of Motion and Motion.” 

Parts of motion. The notice of motion must state the date and time for 
the hearing. A pretrial motion should include the following parts unless 
other requirements are set out for that motion by statute or by local rule: 

• Notice of motion or motion (see CCP §§1005.5, 1010); 

• A supporting memorandum (Cal Rules of Ct 4.111); and 

• Proof of service (Cal Rules of Ct 4.111; see CCP §1013a); proof of 
service comes at the end of all papers, including any order, declara¬ 
tion, or exhibit. 

A proposed order is frequently attached for the judge’s signature. In 
addition, many motions require that evidence to support the motion be 
attached, e.g., an exhibit or a declaration. 

Requirement that motion be in writing. Pretrial motions must be in 
writing, accompanied by a supporting memorandum, unless otherwise 
ordered by the court or specifically provided by law. Cal Rules of Ct 4.111. 

NOTE>- Demurrers must be in writing. Pen C §1005. 

Setting a hearing date. If there is no preset date for a motion, counsel 
should check with the clerk’s office before filing a motion to find out the 


8/17 



§18.2 


California Criminal Law Forms Manual • 18-4 


local practice for setting hearing dates on pretrial motions. There may be 
special requirements for setting a motion that will require the presentation 
of evidence. 

Time for filing. Pretrial motions, accompanied by a supporting memo¬ 
randum, must be served and filed at least 10 court days before the time the 
motion is set for hearing. Proof of service of the moving papers must be 
filed no later than 5 court days before the time set for the hearing. Cal 
Rules of Ct 4.111(a). Failure to file, without good cause, a supporting 
memorandum within the deadline may be considered an admission that the 
motion is without merit. Rule 4.111(b). 

Formatting. The formatting requirements for motions are the same as 
for other court papers. They are described in §§ 1.3-1.11. 

Where to file papers. Check with the criminal court clerk to find out 
where to file papers if you are unfamiliar with local practice. It is common 
to file pretrial motions with the clerk of the judge who will hear the 
motion, when that information is known. 

Clerk can refuse to file papers. Unless good cause is shown for the 
failure, the clerk of the court must refuse to accept filing papers that do not 
comply with the format requirements of Cal Rules of Ct 2.3, 2.100-2.119. 
Cal Rules of Ct 2.118. On Cal Rules of Ct 2.100-2.119, see §§ 1.3-1.11. 

NOTE>- The clerk of the court may not refuse to accept handwritten 
papers or electronically submitted PDFs having the wrong font size. 
Cal Rules of Ct 2.118(a). The clerk also must not reject a paper for 
filing solely on the ground that it does not contain an attorney’s or a 
party’s fax number or e-mail address on the first page. Cal Rules of 
Ct 2.118(b). 

Where motion will be heard. Many counties have either all pretrial 
motions or certain types of pretrial motions (e.g., §995 or §1538.5 
motions) heard by one judge on a particular day of the week (e.g., Mon¬ 
day). 

Cross-Reference: See California Criminal Law Procedure and Practice, 
chap 18 (Cal CEB). 

§18.2 B. Memorandum in Support of Motion 

[The memorandum should start on a new page. Caption is 
unnecessary if attached to papers with caption and first-page 
caption includes all parts of motion. See §1.9; California 
Criminal Law Procedure and Practice §18.5 (Cal CEB).] 
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SUPPORTING MEMORANDUM 

__[SUMMARY OFARGUMENT\__ 

_ JThe summary of argument section is an optional one. Some lawyers 
and judges think it is very helpful to be oriented immediately to the main 
issues being raised. It should be short—one or two paragraphs.] _ 

_ [STATEMENT OF FACTS] _ 

_ [A statement of facts section in the memorandum is optional for most 

pretrial motions. You should use it when it will help the judge in deciding 
your motion. For example, a statement of facts is usually included in the 
supporting memorandum that accompanies a Pen C §995 motion. When 
a statement of facts is used, it should cite to one or more relevant sources 
for the facts, e.g., a preliminary hearing transcript, a transcript of a prior 
hearing, or a police report. Cite to the document by name and by the num¬ 
ber or letter you have given it, and to the page number within the docu¬ 
ment. The documents cited to should be attached as exhibits. See §1.25. If 
the procedural posture of the case is confusing, you may want to have a 
separate “statement of the case.”]_ 

_ [ARGUMENT] _ 

_ [The “Argument"heading is optional. When a statement of facts sec¬ 
tion or a summary of argument section is used, you may wish to add an 
“Argument”heading to let the reader know that the actual argument sec¬ 
tion has started.] _ 

I. _ JTitle of first argument. Argument headings are usually put in capi¬ 
tal letters and either centered, or each line is indented the same number 
of spaces. A roman numeral is usually put in front of each one, but that is 
not required. Some lawyers do not number them, while others use Arabic 
numerals. While Cal Rules of Ct 2.108(1) generally requires either double 
or one-and-one-half line spacing, some attorneys single-space the argu¬ 
ment headings. Check local practice.]__ 

_ _[Under the heading, it is common to skip a line, then begin the argu¬ 
ment. You should set out the law that supports the heading in simple, 
declarative sentences, then apply It to the facts of your case. (See the 
examples in the memorandums for the various motions in this forms 
manual.) Judges read many motions and prefer concise language and 
short memorandums. Be sure that your cites are accurate. Shepardize 
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them to make sure cases have not been overruled or depublished. Stat¬ 
utes, rules, and case citations are either underlined or in italics, and usu¬ 
ally put in parentheses. The official California citation style is in Jessen, 
California Style Manual (4th ed 2000).] _ 


[II.]_ [Continue stating points, citing authorities, and arguing position 

advanced.] _ 


[III]. CONCLUSION 

_ [Summarize in one brief paragraph the relief you are requesting and 

why it should be granted. (For examples, see the conclusions in the vari¬ 
ous memorandums in this forms manual.) It is not uncommon for lawyers 
to neglect to specify the relief they desire; the judge may deny a motion if 
he or she has not been asked for any particular relief.] _ 

[Option 1: Prosecution signature block] 


Date:_ Respectfully submitted, 

_ [Name of District Attorney]_, 

District Attorney 

_ [Signature of deputy district 

attorney] _ 

_ [Typed name] _ 

Deputy District Attorney 

[Option 2: Public defender signature block] 

Date:_ Respectfully submitted, 

_ [Name and title of Public 

Defender if filed by a public 
defender] _ 

_ [Signature of attorney] _ 

_ [Typed name] _ 

__[T/f/e]__ 

Attorney for_ [name of 

defendant] _ 

[Option 3: Private defense counsel signature block] 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

Attorney for _ [name of 

defendant] _ 
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Comment'. A memorandum must be filed in support of a pretrial motion 
in a criminal case unless the court orders otherwise, or unless case law or 
statute specifically does not require it. Cal Rules of Ct 4.111(a). If the 
moving party fails to include a memorandum without good cause, the 
court may consider that failure to be an admission that the motion is with¬ 
out merit. Rule 4.111(b). Despite this rule, it is common in some counties 
for counsel, particularly the Public Defender, to argue some pretrial 
motions orally, without a supporting written motion. You should check the 
practice in the court in which your motion will be heard. 

Written pretrial motions must be filed with the court at least 10 court 
days before the hearing on the motion; proof of service must be filed at 
least 5 court days before the hearing on the motion. Cal Rules of Ct 
4.111(a). 

It is helpful to begin work on the supporting memorandum by listing 
each heading before writing the arguments that go under them. The head¬ 
ings should lead logically through each step in the argument to the conclu¬ 
sion. In writing the arguments, the law should be stated as briefly as pos¬ 
sible, followed by application of the law to the facts of the case. 

Cross-Reference: For more detailed discussion of pretrial motions, see 
Crim Law, chap 18. 


§18.3 C. Declaration in Support of Motion 

[Each declaration attached to a motion should start on a new 
page. Caption is unnecessary if attached to papers with 
caption and first-page caption includes all parts of motion. 

See §1.9; California Criminal Law Procedure and Practice 
§18.5 (Cal CEB).] 

DECLARATION OF __[NAME\__ IN SUPPORT OF 

_ [IDENTIFY MOTION] _ 

l,__[tiame]_ _, dec\are __[under penalty of perjury/on information and 
belief] _: 

1.1 am _Jiidentity of declarant, e.g., the attorney for the defendant in 
this case]__. __[Continue with statements of fact in successively num¬ 
bered paragraphs] _. 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 
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Date:_ _ [Signature of declarant] _ 

_ [Typed name] _ 

_ [Title of declarant if in public 

office] _ 

Comment: A declaration may be substituted for an affidavit. CCP 
§2015.5. Declarations are usually used because they do not require the 
services of a notary public. The caption of the declaration must state the 
name of the declarant and specifically identify the motion it supports or 
opposes. See Cal Rules of Ct 3.1115 (civil law and motion). See also Cal 
Rules ofCt 1.6(21). 

The closing paragraph of this form may be used when the declaration is 
made either within or outside California. See CCP §2015.5. 

Declarations may be made under penalty of perjury, or on information 
and belief, depending on the use being made of the declaration. When a 
declaration is being used as evidence of facts, it must be made under pen¬ 
alty of perjury. See Star Motor Imports, Inc. v Superior Court (1979) 88 
CA3d 201; Tyler v Superior Court (1980) 102 CA3d 82. However, affida¬ 
vits on information and belief by defense counsel have been accepted to 
support Pitchess motions. See, e.g., People v Municipal Court (Hayden) 
(1980) 102 CA3d 181. 

Cross-Reference: For further discussion of declarations, see Crim Law 
§18.5. 


§18.4 D. Affidavit in Support of Motion 

[An affidavit filed separately from the notice of motion or 
motion must have a caption. See the sample caption in §1.12. 
Otherwise, no caption is needed. See Cal Rules of Ct 2.111 
(caption required on first page only). Each affidavit 
accompanying a motion should begin on a separate page.] 

AFFIDAVIT OP __[NAME]__ IN SUPPORT OF_ [SPECIFY 

MOTION]__ 

_ [Name of affiant] _, being sworn, says __[under penalty of 

perjury/on information and belief] _: 

1.1 am_ [identity of affianf]__. 

2. [Continue with statements of fact in successively numbered para¬ 
graphs] _. 
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3.1 certify under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

_ [Signature of affiant] _ 

_ [Typed name] _ 

Subscribed and sworn to before me on __[c/afe]_, at _ [state and 

county]__. 

[Notary or officer’s seal] _ [Signature of notary or 

officer] _ 

_ [Typed name] _ 

_ [Titie, e.g., Notary Public]__ 

Comment: A notary public must witness the signature on an affidavit; 
however, a declaration does not require a notary public. A declaration may 
be substituted for an affidavit. CCP §2015.5. For this reason, attorneys 
usually use declarations. See §18.3. 

The caption of an affidavit must state the name of the declarant and spe¬ 
cifically identify the motion it supports or opposes. See Cal Rules of Ct 
3.1115 (civil law and motion). See also Cal Rules of Ct 1.6(21) (declara¬ 
tion includes affidavit). 

The closing paragraph of this form may be used when the affidavit is 
made either within or outside California. See CCP §2015.5. 

Cross-Reference: For more information on affidavits and declarations, 
see California Criminal Law Procedure and Practice §18.5 (Cal CEB). 


§18.5 E. Proposed Order 


[A proposed order should begin on a new page. See, e.g., 
Los Angeles Ct R 8.6(b) (proposed order must be separate 
document). Even if filed as part of the motion, it should have a 
separate caption. For further discussion, see Comment, 
below.] 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF_ 

PEOPLE OF THE STATE OF 
CALIFORNIA, 

Plaintiff 
vs 

_ [Name] _, 

Defendant. 

_ / 

The_ [defendant’s/prosecution’s] _motion for_ [specify nature of 

order sought] _was regularly heard on_ [date] _. Present at the 

hearing were_ [give names of attorney for defendant, and of prosecu¬ 
tor] _. 

Satisfactory proof having been made and good cause appearing, 
IT IS ORDERED that: 

1._[Sef out each term of the order in numbered paragraphs] _. 

Date:_ _ [Signature of Judge] 

_ [Typed name] _ 

Judge of the Superior Court 

[If Judge requests that order be approved as to form by 
opposing counsel:] 

Approved as to form and content: 

Date:_ _ [Signature of attorney] 

_ [Typed name] _ 

Comment: A proposed order should always include a separate caption. 
If incorporated in or attached to the motion, the proposed order usually 
follows all other parts of the motion except the proof of service. Counsel 
should consult local rules or the court clerk in the county in which the 
motion is being filed for information about local practice with respect to 
proposed orders. In Los Angeles County, for example, the proposed order 
should be served and filed with the motion papers, but it should not be 
included in or attached to the motion papers. Los Angeles Ct R 8.6(b). The 
proposed order is lodged with the court but is not filed until signed by the 
judge. Los Angeles Ct R 8.6(b). 


Dept._ [number] _ 

No._ [case number] _ 

[PROPOSED] ORDER 

__[SPECIFY NATURE OF 
ORDER SOUGHT] _ 
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The nature of the order should be specified in the caption. “Order” or 
“Order of Court” with nothing more is insufficient. Examples of a proper 
description of the paper include “[Proposed] Order for Blood Sample to 
Be Transferred” or “[Proposed] Order Sustaining Demurrer.” Los Angeles 
County requires “[Proposed]” be part of the caption and that there be at 
least two blank lines above the judge’s signature line. Los Angeles Ct R 
8.6(b). 

§18.6 F. Declaration of Service by Mail (Documents 
Deposited in Mail) 

PROOF OF SERVICE BY MAIL 

I, __[^a^e]__. declare: 

I am over age 18, not a party to this action, and __[resicle/am 

employed] _in_County at_ [address] _. On_ [date]__, I 

deposited in the United States maii at __[p/ace, e.g., city and state]__ 

a copy of the attached_ [title or description of each paper] _in a 

seaied enveiope, with postage fuiiy prepaid, addressed to __[name 
and address of each person sen/ed] _. 

i deciare under penaity of perjury under the laws of the State of 
California that the foregoing is true and correct. 

Date:_ _ [Signature of declarant] _ 

_ [Typed name] _ 

Comment: Attach the declaration of service to the back of papers being 
filed. Declarations of service by mail are governed by CCP §§1012- 
1013a. Alternative forms for service are in §§18.7-18.9. 

If you are filing by mail, enclose a self-addressed stamped envelope 
large enough and with enough postage for the clerk to return a date/time 
stamped copy to you confirming that the motion was filed. 

Cross-Reference: See general discussion of service in California 
Criminal Law Procedure and Practice §18.7 (Cal CEB). 

§18.7 G. Declaration of Service by Mail (Documents 
Placed for Collection and Mailing) 

PROOF OF SERVICE BY MAIL 

I,_ [name] _ , declare: 
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I am over age 18, not a party to this action, and_ [reside/am 

employed] _in_County at_ [address] _. On_ [date]_ , 

foiiowing ordinary business practices, I piaced for coliection and 

maiiing at the office of_ [name of business] _, iocated at 

_ [address] _, a copy of the attached_ [title or description of each 

paper] _in a seaied envelope, with postage fully prepaid, addressed 

to_ [name and address of each person served] _. 

I am readily familiar with the business’s practice for collection and 
processing of correspondence for mailing with the United States 
Postal Service and, in the ordinary course of business, the corre¬ 
spondence would be deposited with the United States Postal Service 
on the day on which it is collected at the business. 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

Date:_ _ [Signature of declarant] _ 

_[Typed name]_ 

Comment'. Attach the declaration of service to back of papers to be 
filed. Declarations of service by mail are governed by CCP §§1012- 
1013a. Alternative forms for service are in §§18.6,18.8-18.9. 


§18.8 H. Attorney Declaration of Service by Mail 
(Documents Deposited in Mail) 

PROOF OF SERVICE BY MAIL 

i,_ [name] _, certify: 

I am an active member of the State Bar of California and am not a 

party to this action. My business address is __[address] _. On 

_[date] _, I deposited in the United States mail at_ [place, e.g., city 

and stafe]__ a copy of the attached __[title or description of each 

paper] _in a sealed envelope, with postage fully prepaid, addressed 

to_ [name and address of each person served]_. 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 
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Date:_ _ [Signature of declarant] _ 

--[Typed name] _ 

_ [Title of declarant if in pubiic 

office] _ 

Comment: Attach the declaration of service to the back of papers being 
filed. Declarations of service by mail are governed by CCP §§1012- 
1013a. Alternative proof of service forms are in §§18.6-18.7, 18.9. 

Cross-Reference: See the general discussion of service in California 
Criminal Law Procedure and Practice §18.7 (Cal CEB). 


§18.9 I. Declaration of Service by Hand Delivery 

[Option 1: Declaration of personal service] 

The undersigned deposes and says: 

That I am an employee of the_ [name of law office] _; that I am 

over the age of 18 years and not a party to the above-mentioned 
action; that my business address is _-[address] _. 

That, on_ [date] _, I personally served a true copy of_ [title of 

document served]-- in the matter of People v __[name of defen¬ 
dant]--on the following party: __[A/ame]__ 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

Date:_ _ [Signature of declarant] _ 

_ [Typed name] _ 

_ -[Title of declarant If in public 
office] _ 

[Option 2: Acknowledgment of receipt] 

Received by: _ [signature of person accepting motion] _;_ [usually 

either counsel or counsel's office staff]_- 

Date:_ 

Comment: Personal or substituted service of pretrial motions is 
allowed under CCP § 1011. It is common for public defenders and alternate 
counsel in the same building as the district attorney to have their office 
staff personally serve the district attorney. Defense counsel may also per¬ 
sonally serve the district attorney when in the courthouse for an appear- 
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ance. When this is done, counsel usually has the deputy district attorney to 
whom the papers are given write on defense counsel’s copy of the motion 
“Received by,” followed by the deputy’s name, and the date. On the less 
frequent occasions when the prosecution is filing a motion, the same pro¬ 
cess may be used. 

Alternate forms for service are in §§18.6-18.8. 

Cross-Reference: For further discussion of service, see California 
Criminal Law Procedure and Practice §18.7 (Cal CEB). 


§18.10 J. Application for Order Shortening Time; 

Order 

[Each declaration attached to a motion should start on a new 
page. Caption is unnecessary if attached to papers with 
caption and first-page caption includes all parts of motion. 

See §1.9; California Criminal Law Procedure and Practice 
§18.5 (Cal CEB).] 

APPLICATION FOR EX PARTE ORDER SHORTENING 
NOTICE TIME ON __[NAME\ _’S MOTION FOR 

__[SPECIFY NATURE OF ORDER SOUGHT] _; 

DECLARATION 

1.1 am_ [e.g., the prosecutor] _In this action. 

2. It is necessary that the hearing on the attached motion for 

_ [spec/7y nature of order sought] _take place, and the order issue, 

on_ [date] _, for the following reasons:_ [State reasons] _. 

3.1 have notified_ [describe counsel who have been notified, e.g., 

the Public Defender] _that this application would be presented at 

this time and piace by_ [briefly describe method of notifying other 

counsel] _. 

4. [Continue declarant’s statements, if any] . 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

_ [Signature of declarant] _ 

_ [Typed name] _ 

_ [Title of declarant if in public 

office] _ 


Date: 
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[A proposed order should begin on a new page. See, e.g., Los 
Angeles Ct R 8.6(b) (proposed order must be separate 
document). Even if filed as part of the motion, it should have a 
separate caption. For further discussion, see Comment, 

§18.5.] 

[PROPOSED] ORDER 

Good cause appearing, 

IT IS ORDERED that: 

1. The motion of __[e.g., the prosecution]__ for an order_ [state 

nature of order, papers for which were submitted with the above applica¬ 
tion,]__ may be heard on __[date]__. 

2. This order and the attached notice of motion and supporting 

papers must be served_ [by personal delivery] _on the attorney of 

record for each party_ [and on each unrepresented party]__ by 

_[dafe]_. 

Date:_ _ [Signature of Judge] _ 

_ [Typed name] _ 

Judge of the Superior Court 

Comment'. If an attorney needs to have a hearing on a motion sooner 
than the 10 court days prescribed by Cal Rules of Ct 4.111(a), counsel 
should apply for an order shortening time. If possible, counsel should 
obtain opposing counsel’s stipulation and attach that to the application. 
The application may be typed at the end of the notice of motion or on a 
separate sheet attached to and served with the moving papers. The appli¬ 
cation for order shortening time should be accompanied by a declaration. 
See Cal Rules of Ct 3.1300(b) (affidavit or declaration must accompany 
application for order shortening time in civil law and motion cases). See 
also Cal Rules of Ct 1.6(21) (declaration includes affidavit). Because 
applications for orders shortening time are made ex parte, counsel should 
be sure to serve opposing counsel and provide proof of service. See Cal 
Rules of Ct 3.1206. Many courts allow the request to be made orally at the 
time the motion is set in court, and rule on it at that time. 

Cross-Reference: Applications for orders shortening time are discussed 
in Crim Law §18.6. 
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§18.11 K. Memorandum Opposing Motion 

[The memorandum should start on a new page. Caption is 
unnecessary if attached to papers with caption and first-page 
caption includes all parts of motion. See §1.9; California 
Criminal Law Procedure and Practice §18.5 (Cal CEB).] 

MEMORANDUM IN OPPOSITION 

__[SUMMARY OF ARGUMENT] _ 

_ [Optional. Some lawyers and judges think it is very helpful to be ori¬ 
ented immediately to the main issues being raised. If you include a sum¬ 
mary of argument, it should be short—one or two paragraphs.] _ 

_ JiSTATEMENT OF FACTS] _ 

_ [Optional. Start with a statement of the facts relevant to the motion if 

the moving party did not accurately state the facts in his or her motion. For 
detailed discussion of the statement effects section, see §18.2.] _ 

__[ARGUMENT]__ 

[The heading “Argument"is only needed if you have included 
either a Statement of Facts or a Summary of Argument 
section.] 

I._ [Title of first argument. State points of law, authorities, and argu¬ 
ment concerning the first argument. For further discussion, see §18.2.] _ 

[II.]_ [Continue stating points, citing authorities, and arguing position 

advanced.] _ 

[III.] CONCLUSION 

WHEREFORE,_ [e.g., the prosecutor] _respectfully requests that 

_ [name] ’s motion [specify nature of motion] be denied. 

Date:_ Respectfuiiy submitted, 

_ [Signature of attorney] 

_ [Title if in public office] _ 

Attorney for_ [name of 

defendant] _ 

Comment: It is common in many counties for the prosecution not to file 
a written opposition to most pretrial motions. Some motions, such as Pen 
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C §§995 and 1538.5 motions, are commonly governed by local rules. 
When the defense opposes a prosecution motion, written opposition is 
usually filed. 

The opposition memorandum is prepared in the same format as that of 
the moving party. See §§1.3-1.11. It must have a caption and a proof of 
service. Cal Rules of Ct 2.111, 4.111. It may also include declarations or 
affidavits, depending on the requirements of the particular motion. See 
CCP §§2003,2009,2015.5. It must be filed at least 5 court days before the 
hearing on the motion. Cal Rules of Ct 4.111. 

A reply to an opposition memorandum is not required, nor is it com¬ 
monly filed. When used, it follows the same format as the opposition 
memorandum. 

Cross-Reference: On responding to pretrial motions, see Crim Law 
§18.8. 


§18.12 L. Motion to Disqualify (Recuse) 

Prosecutor’s Office for Bias and Prejudice 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2. 111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that on_ [date]__, in Department __[num- 

ber]__ at __[time]__, or as soon thereafter as the matter may be 
heard, the defendant, __[name]__, will move that the Court make an 
order under Penal Code section 1424 recusing __[Deputy District 

Attorney name/the Office of the District Attorney of _Coi7nfy]__ 

from performing any prosecution duties in the above-entitled case. 
This motion will be based on the attached supporting memorandum, 

_ [the attached declarations(s), the attached exhibit(s)]__j all papers 

filed and records in this action, evidence taken at the hearing on this 
motion, and argument at that hearing. 
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Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

[Each declaration attached to a motion should start on a new 
page. Caption is unnecessary if attached to papers with 
caption and first-page caption includes all parts of motion. 

See §1.9; California Criminal Law Procedure and Practice 
§18.5 (Cal CEB).] 

DECLARATION OF_ [NAME] _IN SUPPORT OF RECUSAL 

MOTION 

I,_ [name] _, declare as follows: 

1. I am the attorney of record for defendant_ [name] _in the 

above-entitled case. 

2. The following facts exist that create a conflict of interest between 

_ [Deputy District Attorney name/the Office of the District Attorney of 

_ County] _and defendant that would render it unlikely that 

defendant would receive a fair trial: [State facts that provide grounds 

for recusaf] _. 

_ [State legal authorities in support of motion. See cases in Crim Law 

§§18.26-18.31.] _ 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

Date:_ _ [Signature of declarant] _ 

_ [Tj^ped name] _ 

Attorney for_ [name of 

defendant] _ 

[A proposed order should begin on a new page. See, e.g., 

Los Angeles Ct R 8.6(b) (proposed order must be separate 
document). Even if filed as part of the motion, it should have a 
separate caption. For further discussion, see Comment, 

§18.5.] 
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF_ 

PEOPLE OF THE STATE OF 
CALIFORNIA, 

Plaintiff 
vs 

_ [Name] _, 

Defendant. 

_ ! 

This action came on regularly for hearing on_ [date] _, in Depart¬ 
ment _ [number] _of this Court, the Honorable_ [name] _, Judge, 

presiding._ [Name] _appeared as attorney for the People and 

_ [name] _appeared as attorney for the defendant. Oral and docu¬ 
mentary evidence was presented and the matter submitted for deci¬ 
sion. The Court makes the following findings based on that evidence: 
_ [State findings] _. 

Good cause appearing, 

IT IS HEREBY ORDERED that, pursuant to Code of Civil Procedure 

section 128 and Penal Code section 1424_ [Deputy District Attorney 

name/the Office of the District Attorney of _ County] _is 

recused from performing the duties of prosecutor in the above- 
entitled case. 

Date:_ _ [Signature of Judge] _ 

_ [Typed name] _ 

Judge of the Superior Court 

Comment: Notice of a recusal motion must be served on the district 
attorney and the Attorney General at least 10 court days before the hearing 
date on the motion. Any motion to disqualify a prosecutor must contain a 
statement of the facts setting forth the grounds for the claimed disqualifi¬ 
cation and the legal authorities relied on by the moving party and must be 
supported by affidavits of witnesses who are competent to testify to the 
facts set forth in the affidavit. Pen C § 1424(a)(1). The same procedures 
apply when the prosecuting agency is a city attorney or city prosecutor. 
Pen C§ 1424(b)(1). 

Recusal requires a conflict of interest that is so severe as to disqualify 
the district attorney from acting. People v Superior Court (Humberto S.) 
(2008) 43 C4th 737; Hollywood v Superior Court (2008) 43 C4th 721; 


Dept._ [number] _ 

No._ [case number] _ 

[PROPOSED] ORDER 

RECUSING_ [NAME OF 

DEPUTY OR OFFICE BEING 
RECUSED]__ 
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Haraguchi v Superior Court (2008) 43 C4th 706. A defendant who seeks 
to recuse not just an individual prosecutor but the entire prosecuting office 
must make an especially persuasive showing. People v Gamache (2010) 48 
C4th 347. 

After briefing on a recusal motion, the trial court must determine 
whether or not an evidentiary hearing is necessary. Pen C § 1424(a)(1). The 
abuse-of-discretion standard applies on review of a trial court’s decision to 
deny an evidentiary hearing. At a minimum, to establish such an abuse of 
discretion the moving party must show that it submitted sufficient affida¬ 
vits to establish a prima facie case for disqualification. Spaccia v Superior 
Court (2012) 209 CA4th 93,111. 

Cross-Reference: For further discussion of recusal motions, see Crim 
Law §§18.26-18.31. 

§18.13 M. Defense Motion for Discovery (A7urg/a 
Motion) 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

PLEASETAKE NOTICE that on_ [date] _ , In Department_ [num¬ 
ber] _at_ [time] _ , or as soon thereafter as the matter may be 

heard, the defendant,_ [name] _, will move the Court for an order to 

produce, for Inspection and copying, the documents and other items 
and information listed in Exhibit A, which is attached to this notice of 
motion. 

This motion is made on the ground that good cause exists for 
granting the discovery requested, in that defendant seeks discovery 
of specific evidence within the possession, custody, or control of the 
State of California by its agent,_ [name]__, and the District Attor¬ 

ney’s office, that is material to the defense of selective prosecution. 

This motion is based on this notice, the records and files in this 
action, the attached supporting memorandum, the attached declara¬ 
tion of_ [name]__, attorney for defendant, the attached exhibit 

(Exhibit A), and any oral and documentary evidence that may be pre¬ 
sented at the hearing on this motion. 
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Date:_ _ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant]__ 

[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 

I. RIGHT TO DISCOVERY 

The defendant in a criminal proceeding is entitled to discover aii 
reievant and reasonabiy accessible information in the possession of 
the prosecution that wili enable the defendant to prepare and present 
the defense. Murgia v Municipal Court (1975) 15 C3d 286; Pitchess v 
Superior Court (1974) 11 C3d 531; Hill v Superior Court (1974) 10 C3d 
812. 

The defendant in this case needs the requested discovery to show 

that __[/7e/s/7e] _was deliberateiy singied out for prosecution on the 

basis of an invidious criterion, and that this prosecution would not 
have occurred but for the discriminatory design of the prosecution. 
See People v Superior Court (Hartway) (1977) 19 C3d 338,348; People 
V Superior Court (Baez) (2000) 79 CA4th 1177. 

II. GOOD CAUSE 

“If an individual can show that he would not have been prosecuted 
except for such invidious discrimination against him, a basic consti¬ 
tutional principle has been violated, and such a prosecution must 
coiiapse upon the sands of prejudice.” Murgia v Municipal Court 

(1975) 15 C3d 286, 290._ [Discuss cases tending to support discovery 

of information showing discriminatory prosecution of the kind that you 
maintain is present in this case. Apply those cases to the facts in your 
case.]_ 

III. CONCLUSION 
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Because the documents and records listed in Exhibit A are rel¬ 
evant to the defense in this case, and because the contents of those 
documents and records are otherwise inaccessible, defendant asks 
this court to exercise its discretion to order production of those 
documents and records listed in Exhibit A. The interests of justice 
mandate disciosure of this information iest defendant lose the funda¬ 
mental right to a fair triai. 

Date:_ Respectfuliy submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

[Each declaration attached to a motion should start on a new 
page. Caption is unnecessary if attached to papers with 
caption and first-page caption includes all parts of motion. 

See §1.9; Crim Law §18.5.] 

DECLARATION 

1. _ [name] _, declare that: 

1.1 am the attorney for the defendant,_[name]_, in this action. 

2. On information and belief, there is good cause to require produc¬ 
tion of the information sought by this motion (and listed in Exhibit A, 

which is attached to this motion) for the foiiowing reasons:_ [Set 

forth facts sufficient to show good cause under the particular facts of the 
case, i.e., the reasons that defendant alleges he or she has been the vic¬ 
tim of discriminatory enforcement.]__ 

3. On information and belief,_[name of agency or officer having 

custody of information sought] _has possession or control of the 

information requested in this motion, and this information is inacces¬ 
sible to defendant. 

4. The evidence sought to be discovered is materiai to defendant’s 
defense of discriminatory prosecution. 

i deciare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 
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Date: _ _ [Signature of declarant] _ 

_ [Typed name] _ 

_ JTitle of declarant if in public 
office] _ 

Attorney for __[name of 
defendant] _ 

EXHIBIT A 

[List all documents, records, statements, and other information 
to be discovered that would tend to show discriminatory 
enforcement.] 

Comment. A criminal defendant may obtain dismissal of the criminal 
charges brought by the government on the ground that the prosecution is 
being conducted in an arbitrary or discriminatory manner. Known as a 
Murgia motion, after the landmark case of Murgia v Municipal Court 
(1975) 15 C3d 286,291, the first step is to make a motion to obtain discov¬ 
ery, typically records relating to other arrests or prosecutions for the same 
offense, that would prove that the government is acting in an impermissi¬ 
bly discriminatory manner. Because a Murgia motion is a discovery 
motion, it may only be brought after the prosecution has failed to respond 
to an informal request for the information sought. Pen C § 1054.5(b). 

A declaration in support of a Murgia motion may be made on informa¬ 
tion and belief. Griffin v Municipal Court (1911) 20 C3d 300. 

Cross-Reference: See Crim Law §§18.16-18.25. 


§18.14 N. Notice of Motion for Reconsideration and 
Supporting Memorandum 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

[Option 1: Prosecution notice] 

TO THE ABOVE-ENTITLED COURT,THE DEFENDANT, AND DEFENSE 
COUNSEL: 

PLEASE TAKE NOTICE that, on __[date]__, at _ [time]__, in 

Department _ [number]__ of the above-entitled Court, or as soon 

thereafter as the matter may be heard, the District Attorney will move 
for reconsideration of _ [describe order or ruling] _. 
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The moving party believes the above-described_ [order/ruling] _ 

should be reconsidered by the Court because_ [state reason] _. 

This motion will be based on the attached supporting memoran¬ 
dum, _ [the attached declaration(s), _ [the attached exhibit(s),] _ evi¬ 

dence taken at the hearing on this motion, and argument at that hear¬ 
ing] _, and on all papers filed and records in this action. 

Date:_ Respectfully submitted, 

_ [Name of district attorney]_ _ 

District Attorney 

_ [Signature of deputy district 

attorney] _ 

_ [Typed name] _ 

Deputy District Attorney 

[Option 2: Defense notice] 

TO THE ABOVE-ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that, on [date] , in Department [num¬ 
ber] _at_ [time] _, or as soon thereafter as the matter may be 

heard, the defendant will move for reconsideration of_ [describe 

order or ruling] _. 

The moving party believes the above-described_ [order/ruiing] _ 

should be reconsidered by the Court because_ [state reason] _. 

This motion will be based on the attached supporting memoran¬ 
dum, _ [the attached deciaration(s), _ [the attached exhibit(s),] _ evi¬ 

dence taken at the hearing on this motion, and argument at that hear¬ 
ing] _, and on all papers filed and records in this action. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_[7/t/e if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 
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[The memorandum should start on a new page. Caption is 
unnecessary if attached to papers with caption and first-page 
caption inciudes all parts of motion. See §1.9; California 
Criminal Law Procedure and Practice §18.5 (Cal CEB).] 

SUPPORTING MEMORANDUM 

[Option 1: Motion made before entry of judgment] 

A court may correct judicial error in the making of interim orders or 
in iimine ruiings untii pronouncement or entry of a judgment. {People 
V DeLouize (2004) 32 C4th 1223, 1231.) The __[orderlruling describe 
order or ruling]__ is pre-judgment. A motion for reconsideration made 
before entry of judgment may be based on an error in iaw, facts or 
both. 


[Option 2: Motion made after entry of judgment] 

Post-judgment reconsideration can oniy be sought for a materiai 
change in iaw {People v DeLouize (2004) 32 C4th 1223,1233) or cleri¬ 
cal error {People v McGee (1991) 232 CA3d 620, 624). The distinction 
between clericai error and judiciai error is whether the error was 
made in rendering the judgment or in recording the judgment ren¬ 
dered. Smith V Superior Court (1981) 115 CA3d 285,290. 

[Continue] 

[State facts and argument supporting reconsideration] 

[Option 1: Prosecution signature block] 

Date:_ Respectfuliy submitted, 

_ [Name of District Attorney] _ 

District Attorney 

_ [Signature of deputy district 

attorney] _ 

_ [Typed name]__ 

Deputy District Attorney 

[Option 2: Pubiic defender signature block] 
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Date:_ Respectfully submitted, 

_ [Name and title of Public 

Defender if filed by a public 
defender] _ 

_ [Signature of attorney] _ 

_[Typed name]_ 

__[7'/«e]__ 

Attorney for_ [name of 

defendant] _ 

[Option 3: Private defense counsel signature block] 


Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_[Typed name] _ 

Attorney for_[name of 

defendant] _ 

Comment: Motions for reconsideration are disfavored. People v 
DeLouize (2004) 32 C4th 1223, 1232. The Code of Civil Procedure sec¬ 
tions (CCP §§128, 473, 1008) that govern motions for reconsideration in 
civil cases do not apply in criminal cases. Smith v Superior Court (1981) 
115CA3d 285,291. 

A court may correct judicial error in the making of interim orders or in 
limine rulings until pronouncement or entry of a judgment. People v 
DeLouize (2004) 32 C4th 1223, 1231. An order granting a new trial, 
because it requires further proceedings before a judgment, is also an 
interim order. 32 C4th at 1232. 

On the other hand, post-judgment reconsideration can only be sought 
for a material change in law (32 C4th at 1233) or clerical error {People v 
McGee (1991) 232 CA3d 620, 624). 

Cross-Reference: See CrimLaw §§18.2-18.9. 
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_ 19 _ 

Right to Speedy Trial 


I. OVERVIEW 

A. Defense Motion to Dismiss (Due Process) §19.1 

B. Defense Motion to Dismiss (Speedy Trial) §19.2 

C. Defense Motion to Dismiss for Violation of Statutory 
Deadlines §19.3 

D. Notice of Intent to Withdraw General Time Waiver §19.4 

E. Demand by Prisoner to Dismiss Under Pen C §1381 or 
§1381.5 §19.5 

I. OVERVIEW 

§19.1 A. Defense Motion to Dismiss (Due Process) 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 

sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that on __[date]__, in Department _ Jnum- 
ber]__ at __[f/>r7e]__, or as soon thereafter as the matter may be 
heard, the defendant, __[name]__, will move that the Court dismiss 
the accusatory pleading filed herein on the grounds that the prosecu¬ 
tion of the defendant has been unreasonably delayed, violating the 
defendant’s right to due process guaranteed by the Fifth and Four¬ 
teenth Amendments to the United States Constitution and article I, 

section 15, of the California Constitution. The delay was_ [specify 

duration, e.g., more than 14 months from the date the crime allegedly 
occurred on September 27, 2012, until the defendant was arrested on 
November 30,2013] .This motion will be based on the attached sup¬ 
porting memorandum, __[the attached declaration[s], the attached 

exhibit[s],] _all papers filed and records in this action, evidence 

taken at the hearing on this motion, and argument at that hearing. 
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Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 
SUMMARY OF ARGUMENT 

_ [Summarize your argument in two to three sentences.] _ 

STATEMENT OF FACTS 

_ [Give the relevant facts, e.g., the dates that frame the due process 

issue, information on the defendant’s availability during this period, and 
prosecution efforts to find the defendant. Give the relevant information 
about the prejudice the defendant has suffered. Cite to authority such as 
police reports and witness statements, and attach them as exhibits.] _ 

ARGUMENT 

[Select those arguments that follow that are relevant, and add 
any others that apply] 

PREACCUSATION DELAY IS COVERED BY THE RIGHT TO DUE 
PROCESS OF LAW GUARANTEED UNDER THE UNITED STATES AND 
CALIFORNIA CONSTITUTIONS 

A delay between the time a crime is committed and the filing of a 
formai accusation or arrest, whichever comes first, is covered by the 
constitutional right to due process under the Fifth and Fourteenth 
Amendments to the United States Constitution and article I, section 
15, of the Caiifornia Constitution. {Scherling v Superior Court (1978) 
22 C3d 493,505.) The right of due process protects a criminai defen¬ 
dant’s interest in fair adjudication by preventing unjustified delays 
that weaken the defense through the dimming of memories, the death 




19-3 


Right to Speedy Trial 


§ 19.1 


or disappearance of witnesses, the ioss or destruction of material 
physical evidence {People v Martinez (2000) 22 C4th 750, 767), and 
the change of a material witness’s testimony over time (People v 
Mirenda (2009) 174 CA4th 1313,1331). The initial burden in establish¬ 
ing the due process violation is on the defendant seeking dismissal 
who must demonstrate prejudice attributable to the delay in arrest. 
Only after the defendant has done so must the court determine if the 
delay was Justified and engage in the balancing process. (People v 
Lowe (2007) 40 C4th 937, 943; Serna v Superior Court (1985) 40 C3d 
239,249; Scherling v Superior Court (1978) 22 C3d 493,505.) 

In the present case, the crime allegedly occurred on_ [date]__, 

while the prosecution did not begin until_ [a complaint was filed/the 

defendant was arrested/an indictment issued] _on_ [date] _. The 

period of delay was __[spec/fy duration] _. 

THE DELAY IN THIS CASE PREJUDICED THE DEFENDANT’S ABIL¬ 
ITY TO PREPARE THE DEFENSE 

_ [You must show actual prejudice. Serna v Superior Court, supra. Tai¬ 
lor the following material to fit the facts of your case. The two main factors 
are the length of delay and the prejudice to the defendant. For example, if 
it is a felony case, select published cases that concern felonies with a 
period of delay and/or the types of prejudice similar to those that exist in 
your case.] _ 

The delay of _ _[specify period of delay]_ _ in the instant case is lon¬ 
ger than delays found unreasonable in_ [use those cases of the fol¬ 

lowing (and other cases you find) with periods of delay shorter than that 

in your case] _. (See Kehlor v Municipal Court (1953) 116 CA2d 845 

(seven weeks may be de facto unreasonable); Rost v Municipal Court 
(1960) 184 CA2d 507 (lapse of 140 days between filing of complaint 
and service of arrest warrant without explanation held on its face to 
be unreasonable when defendant was otherwise available for ser¬ 
vice); People V Kerwin (1972) 23 CA3d 466 (90-day delay in bringing 
defendant to trial unreasonable under circumstances).) 

Defendant was prejudiced because_ [explain why, e.g., a material 

witness was deported (People v Mejia (1976) 57 CA3d 574,579), evidence 
has disappeared, the memory of a potential witness has faded (People v 
Lowe (2007) 40 C4th 937, 946), or the defendant cannot now remember 
where he or she was at the time the crime allegedly occurred. Use those 
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cases of the following, and others you find through your research, that 
concern the types of prejudice in your case.]_. 

Prejudice may be shown by loss of a material witness or other 
material evidence, material change in the testimony of an indepen¬ 
dent eyewitness, or fading memory caused by lapse of time. {People 
V Lowe (2007) 40 C4th 937,946; People v Archerd (1970) 3 C3d 615; 
Barker v Wingo (1972) 407 US 514, 92 S Ct 2182; People v Mirenda 
(2009) 174 CA4th 1313,1331; People v Sahagun (1979) 89 CA3d 1.) 

In Rice V Superior Court (1975) 49 CA3d 200, there had been an 
eleven-month delay between the issuance of the indictment and the 
warrant and the defendant’s arrest on the charges. Despite the fact 
that the police had made some effort to locate the defendant, the 
court of appeal felt that simple investigative techniques would have, 
in fact, located the defendant earlier, and ordered the indictment dis¬ 
missed. The court said: 

The same issue was faced in Jones, supra, [citation omitted] 
aiso invoiving a deiayed arrest. At page 740 the court said: “Peti¬ 
tioner was cleariy prejudiced. The most obvious prejudiciai effect 
of the long pre-arrest delay was to seriously impair his ability to 
recall and secure evidence of his activities at the time of the event 
in question’.’ ‘Delaying the arrest of the accused may hinder his 
ability to recall or reconstruct his whereabouts at the time the 
alleged offense occurred....’’’ {Rice v Superior Court, supra, at p. 

206.) 

Other cases reiterate the above principles. In People v Hill (1984) 37 
C3d 491, the California Supreme Court held that a showing that pros¬ 
ecution witnesses’ memories were fading was sufficient to support a 
finding that the delay prejudiced the defendant’s rights to due pro¬ 
cess and a speedy trial. 

In People v Mirenda (2009) 174 CA4th 1313, the court ruled that an 
unjustified 25-year delay supported dismissal of prosecution before 
trial when prejudice to the defendant arose from the death of impor¬ 
tant witnesses, the irreparable fading of memories, and the complete 
inability to mount a defense. 

In ibarra v Municipal Court (1984) 162 CA3d 853, the court held that 
a defendant’s allegation of his own memory impairment was suffi¬ 
cient to shift the burden of justifying the delay to the prosecution. 
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Because the prosecution had not justified the delay, the court of 
appeal reversed the trial court’s finding. 

In Garcia v Superior Court (1984) 163 CA3d 148, the court ruled 
that, on a showing that witnesses were unable to recall the events of 
the case due to the delay, the burden of justifying the delay shifted to 
the prosecution. 

In Fowler v Superior Court (1984) 162 CA3d 215, evidence was lost 
due to the delay. No justification was presented to the trial court by 
the prosecution. The court of appeal remanded the matter to the trial 
court for reconsideration of the denial of defendant’s motion. 

[Tell what efforts defendant has engaged in to attempt to 
refresh recollection. See Serna v Superior Court (1985) 40 
C3d 239.] 

[Continue] 

The defendant in this case has been prejudiced both by_ [sum¬ 

marize the prejudice suffered by the defendant, already described 
above]__, and by the other factors recognized by the United States 
Supreme Court in U.S. v Marion (1971) 404 US 307, 92 S Ct 455, as 
quoted in Serna v Superior Court (1985) 40 C3d 239,251: 

Inordinate delay between arrest, indictment and trial may impair a 
defendant’s ability to present an effective defense. But the major 
evils protected against by the speedy triai guarantee exist quite 
apart from actual or possible prejudice to an accused’s defense. 

To legally arrest and detain, the Government must assert prob¬ 
able cause to believe the arrestee has committed a crime. Arrest 
is a public act that may seriously interfere with the defendant’s 
liberty, whether he is free on bail or not, and that may disrupt his 
employment, drain his financial resources, curtail his associa¬ 
tions, subject him to public obloquy, and create anxiety in him, 
his family and friends.... 

ONCE THE DEFENDANT SHOWS PREJUDICE, THE BURDEN 
SHIFTS TO THE PROSECUTION TO SHOW JUSTIFICATION. THE 
COURT MUST WEIGH ANY JUSTIFICATION AGAINST THE PREJU¬ 
DICE, AND IF THE JUSTIFICATION DOES NOT OUTWEIGH THE 
PREJUDICE, MUST DISMISS THE CHARGES. 

Once the defendant has shown prejudice, as the defendant has in 
this case, the burden shifts to the prosecution to try to demonstrate 
justification for the delay. (See Scherling v Superior Court (1978) 22 
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C3d 493, 505; Peop/e v Mirenda (2009) 174 CA4th 1313, 1329.) The 
court must then weigh any prejudice to the defendant resuiting from 
the delay against justification for the delay. (Peop/e v Catlin (2001) 26 
C4th 81; Scherling v Superior Court (1978) 22 C3d 493,505. See also 
Barker v Wingo (1972) 407 US 514, 92 S Ct 2182; Serna v Superior 
Court (1985) 40 C3d 239.) If the justification does not outweigh the 
prejudice, the court must dismiss the charges. See Jones v Superior 
Court (1970) 3 C3d 734. Minimal prejudice may support dismissal if 
the prosecution does not justify the delay. People v Mirenda (2009) 
174 CA4th 1313,1327. 

UNDER CALIFORNIA LAW, DELAY IN PROSECUTING A CASE IS 
UNLAWFUL WHETHER NEGLIGENT OR PURPOSEFUL 

Under California law, evidence of deprivation of due process suffi¬ 
cient to warrant dismissal does not require a showing of purposeful 
delay by the prosecution. Prejudicial delay caused by negligence of 
law enforcement agencies or by the prosecution is sufficient to deny 
a defendant the right to due process. {Scherling v Superior Court 
(1978) 22 C3d 493,507; Penney v Superior Court (1972) 28 CA3d 941, 
953.) 

Even if the delay is merely the result of administrative misfeasance 
or simple negligence on the part of the state or its officers, it is clear 
that there must, nonetheless, be a dismissal. {Plezbert v Superior 
Court (1971) 22 CA3d 169; Penney v Superior Court (1972) 28 CA3d 
941; Rice v Superior Court (1975) 49 CA3d 200,205; Sykes v Superior 
Court (1973) 9 C3d 83; Jones v Superior Court, supra; Barker v Wingo, 
supra.) 

[If a federal due process claim will be made, it probably must 
be shown that the delay was both prejudicial and intentional. 

See U.S. V Crouch (5th Cir 1996) 84 F3d 1497,1509.] 

CONCLUSION 

The delay of_ [specify nature of delay] _was a violation of defen¬ 
dant’s right to due process under the_ [United States Constitution/ 

California Constitution/Constitutions of the United States and Califor- 
nia]__ because __[exp/a/y7 why; e.g., the delay was lengthy, the 
defendant was prejudiced by the delay, the prosecution made no effort 
whatsoever to try to locate the defendant, and there appears to be no jus¬ 
tification for this delay] _. The defendant therefore respectfully asks 

this Court to dismiss the accusatory pleading. 
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Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_[Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for _ [name of 

defendant] _ 

[Each declaration attached to a motion should start on a new 
page. Caption is unnecessary if attached to papers with 
caption and first-page caption includes all parts of motion. 

See §1.9; Crim Law §18.5.] 

[The following declaration is an example of a declaration 
made by defense counsef] 

DECLARATION OF _ [NAME OF DECLARANT] _ IN SUPPORT OF 

MOTION TO DISMISS 

1.1, _ [name of declarant] _, am the attorney for the defendant in 

the above-entitied case. 

2.1 deciare under penalty of perjury that _ [State facts within your 

personal knowledge supporting contention that government’s delay 
caused prejudice to defendant or that delay ivas intentional. See discus¬ 
sion in Crim Law §19.3. Note that the defense has the burden of showing 
prejudice by competent evidence at the hearing. Defendant should also 
execute a declaration because most facts will be within his or her knowl¬ 
edge. See sample defendant’s declaration immediately following this 
one]_ 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

Date: _ _ [Signature of declarant] 

_[Typed name] _ 

_[7/f/e of declarant if in public 

office] _ 

[Each declaration attached to a motion should start on a new 
page. Caption is unnecessary if attached to papers with 
caption and first-page caption includes all parts of motion. 

See §1.9; Crim Law §18.5.] 

[The following declaration is an example of a declaration 
made by the defendant] 
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DECLARATION OF __[NAME OF DEFENDANT] _IN SUPPORT OF 

MOTION TO DISMISS 

I,_ [name of defendant] _, declare as follows: 

1. From_ [date] _, and continuing until_ [date] _, I resided at 

_ [address, city, state] _, and since then continuing to the present, I 

have resided at_ [address, city, state] _. 

2. On_ [date] _, I was first_ [specify how defendant first became 

aware of this case, e.g., arrested] _regarding this case. Before that 

date, I did not know that this case existed. 

3. On_ [date] _, I was first furnished a copy of the police report 

concerning this case. 

4.1 have done nothing to avoid service or cause delay in the pros¬ 
ecution of this case. 

_ [Add other relevant information, e.g., the delivery of a letter from the 

police department to defendant’s home after defendant had moved; the 
fact that defendant was in jail (particularly if defendant was in custody 
with same authorities who eventually arrested him or her on the present 
case). Describe any prejudice. Attach as exhibits whatever is relevant] _ 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

Date:_ _ [Signature of defendant] _ 

_ [Typed name] _ 

Comment: Due process, rather than speedy trial, covers preaccusation 
delay between the time a crime is committed and the time a person is 
arrested or charged, whichever is first. People v Belton (1992) 6 CA4th 
1425,1433. While dismissal generally is the remedy for a due process vio¬ 
lation, the court has the discretion to fashion another remedy. People v 
Mirenda (2009) 174 CA4th 1313, 1330. 

These motions may be decided on the basis of declarations and affida¬ 
vits. See People v Sahagun (1979) 89 CA3d 1. Declarations made on infor¬ 
mation and belief are insufficient to establish facts. The declarations 
attached to this motion, therefore, should not be made on information and 
belief. See City of Santa Cruz v Municipal Court (1989) 49 C3d 74, 87, 
citing Brown v Happy Valley Fruit Growers (1929) 206 C 515, 520. 
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Cross-Reference: For further discussion, see Crim Law §§19.3, 19.9- 
19.12. 


§19.2 B. Defense Motion to Dismiss (Speedy Trial) 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that on [date] , in Department [num¬ 
ber] _at_ [time] _, or as soon thereafter as the matter may be 

heard, the defendant,_ [name] _, will move that the Court dismiss 

the accusatory pleading filed herein on the grounds that the prosecu¬ 
tion of the defendant has been unreasonably delayed, violating the 

defendant’s right to a speedy trial guaranteed by_ [the Sixth and 

Fourteenth Amendments to the United States Constitution/article I, section 

15 of the California Constitution] _.The delay was_ [specify duration, 

e.g., more than 14 months from the filing of the complaint on September 

27,2012, until the defendant was arrested on November 30,2013] _.This 

motion will be based on the attached supporting memorandum, 

_ [the attached declarations(s), the attached exhibit(s),] _all papers 

filed and records in this action, evidence taken at the hearing on this 
motion, and argument at that hearing. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_[Typed name]__ 

__[Title if in public defender 
office] _ 

Attorney for_ [name of 

defendant] _ 

[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 
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SUPPORTING MEMORANDUM 
SUMMARY OF ARGUMENT 

_ [Summarize your argument in two to three sentences.] _ 

STATEMENT OF FACTS 

_ [Give the relevant facts, e.g., the dates that frame the speedy trial 

issue, information on the defendant’s availability during this period, and 
prosecution efforts to find the defendant] _ 

ARGUMENT 

THE RIGHT TO A SPEEDY TRIAL GUARANTEED UNDER 

_ [SPECIFY WHETHER ERROR IS ALLEGED UNDER U.S. OR CALI¬ 
FORNIA CONSTITUTION, OR 60rH]__ APPLIES TO THIS CASE 

[The following arguments concern denial under the U.S. 
Constitution. A person becomes an accused under that 
constitution in misdemeanor cases on arrest or when a 
complaint is filed. In a felony case, a person becomes an 
accused under the U.S. Constitution only when an indictment 
issues or an information is filed. The U.S. Constitution is most 
commonly used in misdemeanor cases and when an 
indictment issues. It is also used when no actual prejudice 
can be shown because that is not required under the U.S. 

Constitution.] 

The Sixth Amendment to the United States Constitution, appiied to 
the states through the Fourteenth Amendment, provides, in part: “In 
all criminal prosecutions, the accused shaii enjoy the right to a 
speedy and pubiic triai....”The right to a speedy triai is a “fundamen- 
tai right granted to the accused and ... the poiicy of the iaw since the 
time of the promuigation of the Magna Carta and the Habeas Corpus 
Act.” {Harris v Municipal Court (1930) 209 C 55,60.) 

The constitutionai right to a speedy triai is triggered when a defen¬ 
dant becomes “an accused.”_ [Under the United States Constitution, a 

person becomes an accused in a misdemeanor case on arrest or when a 
misdemeanor complaint is filed, whichever occurs first. (Serna v Superior 
Court (1985) 40 C3d 239, 262.) In felony cases, a person becomes an 
accused under the United States Constitution only on a holding order fol¬ 
lowing a preliminary hearing, or when an indictment is filed. (People v 
Hannon (1977) 19 C3d 588, 605.)]_. 
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In the present case,_ [the defendant was arrested/a misdemeanor 

complaint was filed/an indictment issued/a holding order issued] _on 

_[date]__.The prosecution did not begin until_ [specify when pros¬ 
ecution began, e.g., _ [date]__, when defendant was arraigned in 

Department number] _ [of this Court]__. 

Under federal speedy trial analysis, the trial court is to consider 
and balance the following four factors to evaluate a claimed violation: 
length of the delay; reason for the delay, defendant’s assertion of the 
right; and prejudice to the defendant. {Vermont v Brillon (2009) 556 US 
81, 129 S Ct 1283; Doggett v U.S. (1992) 505 US 647, 112 S Ct 2686; 
Barker v Wingo (1972) 407 US 514, 92 S Ct 2182.) The length of the 
delay is to some extent a triggering mechanism. Until there is some 
delay that is presumptively prejudicial, there is no necessity for 
inquiry into the other factors that go into the baiance. Barker v Wingo 
(1972) 407 US 514, 92 S Ct 2182. 

[Use when prejudice may be presumed for purposes of 
requiring a hearing.] 

THE DELAY IN THIS CASE WAS SUFFICIENTLY PREJUDICIAL TO 
REQUIRE A HEARING 

At a certain point, delay in prosecution becomes so prejudicial 
that the “defendant need not establish actual prejudice as a prerequi¬ 
site to a hearing” at which the trial court must weigh this prejudice 
against the justification offered by the Peopie. {Serna v Superior 
Court (1985) 40 C3d 239,252; Stabio v Superior Court (1994) 21 CA4th 
1488; Barker v Wingo (1972) 407 US 514,92 S Ct 2182; Harris v Munici¬ 
pal Court (1930) 209 C 55; Gutterman v Municipal Court (1930) 209 C 
65.) This is sometimes called “presumed prejudice.” 

_ [Apply above cases to your facts. Note that if the offense is a misde¬ 
meanor, a delay of more than the 1-year statute of limitations period is pre¬ 
sumed prejudicial. Serna v Superior Court, supra In a felony case, a delay 
exceeding the applicable felony statute of limitations period Is presump¬ 
tively prejudicial. Stabio v Superior Court, supra]_ 

_ [Apply the Barker v Wingo analysis to the facts of your case. See the 

cases on prejudice that begin on p 7 of this motion; some may be relevant 
to your arguments.] _ 

[The following arguments concern denial under the California 
Constitution.] 
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Postaccusation delay is covered by article I, section 15 of the Cali¬ 
fornia Constitution: “The defendant in a criminal cause has the right 
to a speedy public trial....” (See also Penal Code section 686.) The 
California provision for a speedy trial ‘“reflects the letter and spirit of’ 
the Sixth Amendment to the United States Constitution....” {People v 
Wilson (1963) 60 C2d 139,144 n2.) 

The right to a speedy trial is a “fundamental right granted to the 
accused and ... the policy of the law since the time of the promulga¬ 
tion of the Magna Carta and the Habeas Corpus Act.” {Harris v Munici¬ 
pal Court (1930) 209 C 55,60.) In an effort to implement this constitu¬ 
tional right, the California legislature has enacted a number of 
specific provisions providing certain time limits. However, the consti¬ 
tutional guarantees are seif-executing, and specific legislation is not 
necessary to bring into effect the rights guaranteed thereunder. {Har¬ 
ris V Municipal Court (1930) 209 C 55,60.) Consequently, it remains for 
the courts to determine whether a defendant’s constitutional rights 
have been impinged, even though no specific statute may have been 
violated. {Jones v Superior Court (1970) 3 C3d 734; Barker v Municipal 
Court (1966) 64 C2d 806; Rosf v Municipal Court (1960) 184 CA2d 507.) 

These constitutional rights are triggered when a defendant 
becomes “an accused.” Under the California Constitution, a defen¬ 
dant becomes an accused when a complaint in either a felony or mis¬ 
demeanor case is filed, when an indictment issues, or on arrest. 
{Serna v Superior Court (1985) 40 C3d 239.) 

In the present case, the_ [defendant was arrested/complaint was 

filed/indictment issued] _on_ [date] _._ [Describe what ended the 

period of deiay. Most commoniy, the fifing of a compfaint begins the time 
period, and the defendant’s arrest ends the period of deiay] _ 

The test that applies to the right to speedy trial under the Califor¬ 
nia Constitution is that any actual prejudice to the defendant result¬ 
ing from the delay must be weighed against any Justification for the 
delay. {People v Hill (1984) 37 C3d 491,496.) 

[Use to show actual prejudice.] 

THE DELAY IN THIS CASE PREJUDICED THE DEFENDANT’S ABIL¬ 
ITY TO PREPARE THE DEFENSE 
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[Tailor the following material to show that actual prejudice 
occurred in your case. For example, if it is a felony case, 
select published cases that concern felonies with a period of 
delay andlor the types of prejudice that are similar to those 
that exist in your case.] 

The delay of __[spec/Yy period ofdelay]__m the instant case is lon¬ 
ger than delays found unreasonable in __[use those cases of the foi- 
lowing (and other cases you find) with periods of delay longer than that in 
your case. See,e.g., Kehlorv Municipal Court (1953) 116 CA2d845 (seven 
weeks may be de facto unreasonable); Rost v Municipal Court (1960) 184 
CA2d 507 (lapse of 140 days between filing of a complaint and service of 
the arrest warrant without expianation held on its face to be unreasonable 
when defendant was otherwise available for service); People v Kerwin 
(1972) 23 CA3d 466 (90-day delay In bringing defendant to trial unreason¬ 
able under the clrcumstances).]__ 

Defendant was prejudiced because_ [explain why, e.g., a material 

witness was deported, or defendant cannot now remember where he or 
she was at the time the crime allegedly occurred. Add factors such as 
anxiety, loss of income, and curtailment of speech and association, when 
relevant. U.S. v Ewell (1966) 383 US 116,86 S Ct 773. Use those cases of 
the following, and others you find through your research, that concern the 
types of prejudice in your case. Try to select cases in which the rulings are 
based on the Constitution on which you are relying.] _ 

Prejudice may be shown by ioss of a materiai witness or other 
material evidence, or fading memory caused by iapse of time. 
(People vArcherd (1970) 3 C3d 615; Barker v Wingo (1972) 407 US 514, 
92 S Ct 2182; People v Sahagun (1979) 89 CA3d 1.) In Rice v Superior 
Court (1975) 49 CA3d 200, there had been an 11-month delay between 
the Issuance of the indictment and the warrant and the defendant’s 
arrest on the charges. Despite the fact that the police had made some 
effort to locate the defendant, the court of appeal felt that simple 
investigative techniques would have, in fact, located the defendant 
earlier, and ordered the indictment dismissed.The court said: 

The same issue was faced in Jones v Superior Court (1970) 3 C3d 
734, also involving a delayed arrest: 

Petitioner was clearly prejudiced. The most obvious prejudiciai 
effect of the iong pre-arrest deiay was to seriousiy impair his abil¬ 
ity to recaii and secure evidence of his activities at the time of the 
event in question. 
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3 C3d at 740. Delaying the arrest of the accused may hinder his or her 
ability to recall or reconstruct his or her whereabouts at the time the 
alleged offense occurred. {Rice v Superior Court (1975) 49 CA3d 200, 
206.) 

Other cases reiterate the above principles. In Peopie v Hiii (1984) 37 
C3d 491, the California Supreme Court held that a showing that pros¬ 
ecution witnesses’ memories were fading was sufficient to support a 
finding that the delay prejudiced the defendant’s rights to due pro¬ 
cess and a speedy trial. 

In ibarra v Municipai Court (1984) 162 CA3d 853, the court held that 
a defendant’s allegation of his own memory impairment was suffi¬ 
cient to shift the burden of justifying the deiay to the prosecution. 
Because the prosecution had not justified the delay, the court of 
appeal reversed the trial court’s finding. 

In Garcia v Superior Court (1984) 163 CA3d 148, the court ruled 
that, on a showing that witnesses were unabie to recall the events of 
the case due to the delay, the burden of justifying the delay shifted to 
the prosecution. 

in Fowier v Superior Court (1984) 162 CA3d 215, evidence was lost 
due to the delay. No justification was presented to the trial court by 
the prosecution. The court of appeal remanded the matter to the trial 
court for reconsideration of the denial of defendant’s motion. 

[Continue] 

The defendant in this case has been prejudiced both by_ [sum¬ 

marize the prejudice suffered by the defendant, already described 

above] _, and by the other factors recognized by the United States 

Supreme Court in U.S. v Marion (1971) 404 US 307, 92 S Ct 455, as 
quoted in Serna v Superior Court (1985) 40 C3d 239,251: 

Inordinate delay between arrest, indictment and trial may impair a 
defendant’s ability to present an effective defense. But the major 
evils protected against by the speedy trial guarantee exist quite 
apart from actual or possible prejudice to an accused’s defense. 

To legally arrest and detain, the Government must assert prob¬ 
able cause to believe the arrestee has committed a crime. Arrest 
is a pubiic act that may seriously interfere with the defendant’s 
iiberty, whether he is free on baii or not, and that may disrupt his 
empioyment, drain his financial resources, curtail his associa¬ 
tions, subject him to public obioquy, and create anxiety in him, 
his famiiy and friends.... 
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[Use the following to argue error under the California 
Constitution. To argue under the federal Constitution, argue 
four factors: prejudice, justification, length of delay, and 
defendant’s assertion of the right. See Crim Law §§19.5- 

19.6.] 

ONCE THE DEFENDANT SHOWS PREJUDICE, THE BURDEN SHIFTS 
TO THE PROSECUTION TO SHOW JUSTIFICATION; THE COURT 
MUST WEIGH ANY JUSTIFICATION AGAINST THE PREJUDICE AND, 
IF THE JUSTIFICATION DOES NOT OUTWEIGH THE PREJUDICE, 
MUST DISMISS THE CHARGES 

Once the defendant has shown prejudice, as the defendant has in 
this case, the burden shifts to the prosecution to try to demonstrate 
justification. (See Scherling v Superior Court (1978) 22 C3d 493, 505.) 
The court must then weigh “any prejudice to the defendant resuiting 
from the deiay ... against justification for the delay.” (22 C3d at 505; 
see People v Sahagun (1979) 89 CA3d 1; Jones v Superior Court 
(1970) 3 C3d 734, 741 n1. See also Barker v Wingo (1972) 407 US 514, 
92 S Ct 2182; Serna v Superior Court (1985) 40 C3d 239.) 

_ [Describe those prosecution efforts at locating the defendant that 

are known to you and why they are outweighed by the prejudice to the 
defendant] _ 

THE PROSECUTION FAILED TO PROCEED WITH SATISFACTORY 
DILIGENCE IN PROSECUTING THIS OFFENSE 

The prosecution has a duty to empioy ail reasonable means to 
bring an accused promptly to trial. {Rice v Superior Court (1975) 49 
CA3d 200; Piezbert v Superior Court (1971) 22 CA3d 169; Jones v 
Superior Court (1970) 3 C3d 734.) In both Jones and Rice it was heid 
that there is “no requirement that an accused must seek out the 
poiice and invite arrest.” {Jones v Superior Court (1970) 3 C3d 734, 
741; Rice v Superior Court (1975) 49 CA3d 200, 205.) And in Sykes v 
Superior Court (1973) 9 C3d 83,94, the Caiifornia Supreme Court held 
that “a speedy trial requires prompt action upon the part of ali who 
are officiaily concerned, at the ieast, to the extent that adjudication of 
a defendant’s rights shaii not be stifled by the procrastination of offi- 
ciais.” 

_ [Describe prosecution efforts to find the defendant, referring to facts 

in documents attached to this motion as exhibits, and describe defen¬ 
dant’s availability, referring to facts in either counsel’s or defendant’s dec- 
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laration, which is attached to this motion. Use cases simiiar on their facts 
to those in your case to show how unreasonabie the prosecution efforts 
were at bringing the defendant before the court. See, e.g., the cases in 
Crim Law §§19.11-19.12.] _ 

DELAY IN PROSECUTING A CASE IS UNLAWFUL WHETHER NEG¬ 
LIGENT OR PURPOSEFUL 

Evidence of deprivation of defendant’s right to a speedy trial suffi¬ 
cient to warrant dismissai does not require a showing of purposefui 
delay by the prosecution. Prejudicial delay caused by negligence of 
iaw enforcement agencies or by the prosecution is sufficient to deny 
a defendant the right to due process. {Scherling v Superior Court 
(1978) 22 C3d 493,507; Penney v Superior Court (1972) 28 CA3d 941, 
953.) 

Even if the deiay is mereiy the resuit of administrative misfeasance 
or simpie negiigence on the part of the state or its officers, it is clear 
that there must, nonetheless, be a dismissal. (Piezbert v Superior 
Court (1971) 22 CA3d 169; Penney v Superior Court (1972) 28 CA3d 
941; Rice v Superior Court (1975) 49 CA3d 200,205; Sykes v Superior 
Court (1973) 9 C3d 83; Jones v Superior Court, supra; Barker v Wingo 
(1972) 407 US 514,92 S Ct 2182.) 

CONCLUSION 

The delay of_ [specify nature of deiay] _was a violation of the 

defendant’s right to a speedy trial under the_ [United States 

Constitution/Caiifornia Constitution/Constitutions of the United States and 

Caiifornia] _because_ [explain why; e.g., the deiay was lengthy, the 

defendant was prejudiced by the delay, and the prosecution made no 
effort whatsoever to try to locate the defendant] _.The defendant there¬ 

fore respectfully asks this Court to dismiss the accusatory pieading. 

Date:_ Respectfuily submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

[Each declaration attached to a motion should start on a new 
page. Caption is unnecessary if attached to papers with 
caption and first-page caption includes all parts of motion. 

See §1.9; Crim Law §18.5.] 

[The following declaration is made by defendant] 
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DECLARATION OF_ [NAME OF DECLARANT] _IN 

SUPPORT OF MOTION TO DISMISS 

1.1,_ [name of declarant] _, am the defendant in the above-entitled 

case. 

2.1 declare under penalty of perjury that_ [sfafe facts supporting 

contention that government’s delay caused prejudice to defendant or that 
delay is presumptively prejudicial. (Note that burden of showing prejudice 
will have to be proven at hearing by competent evidence.)] _. 

3. At all times from the aileged commission of this offense, I was 

_[sfafe the defendant’s whereabouts and arrest record since the alleged 

commission of the offense. (Be detailed. You may want to attach as exhib¬ 
its (and have defendant refer in this declaration) to evidentiary support, 
e.g., rent receipts, phone bills, arrest reports.)] _. 

I deciare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

Date:_ _ [Signature of declarant] _ 

_ [Typed name]__ 

Comment: The speedy trial right covers the period of postaccusation 
delay, between the time when a defendant becomes “an accused” and 
when he or she is first made aware of the case (usually by being arrested). 
See Serna v Superior Court (1985) 40 C3d 239; People v Hannon (1977) 
19 C3d 588. The tests used under the federal and state constitutions are 
different, as is, perhaps, the time when the right attaches. On the difference 
between state and federal speedy trial guaranties, see Crim Law §§19.4- 
19.6. 

Cross-Reference: On the right to speedy trial generally, see Crim Law, 
chap 19. 

§19.3 C. Defense Motion to Dismiss for Vioiation of 
Statutory Deadiines 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 
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PLEASE TAKE NOTICE that on [date] , in Department [num- 

ber]__ at_ [time] _, or as soon thereafter as the matter may be 

heard, the defendant,_ [name] _, will move that the Court dismiss 

the above-described accusatory pleading on the grounds that 

_ [specify violation, e.g., defendant’s preliminary hearing is set for a date 

beyond the ten-day requirement of Pen C §859b] _.This motion will be 

based on the attached supporting memorandum,_ [the attached 

declarations(s), the attached exhibit(s),] _all papers filed and records 

in this action, evidence taken at the hearing on this motion, and argu¬ 
ment at that hearing. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 

[This memorandum contains authorities to fit a variety of 
factual situations. Edit out inapplicable authorities and 
discuss your facts in light of the relevant ones. Add other 
cases and arguments you find through your research.] 

SUMMARY OF ARGUMENT 

_ [Summarize your argument in two to three sentences.] _ 

SUMMARY OF FACTS 

_ [Briefly give the relevant facts, e.g., the statutory authority for the 

issue involved, the date time began to run and when it ended, and when 
the trial court has set the case for the relevant hearing or trial.] _ 

ARGUMENT 

THE PROSECUTION VIOLATED THE DEFENDANT’S SPEEDY 

TRIAL RIGHTS UNDER_ [SPECIFY RELEVANT STATUTE, E.G., PEN C 

§1382] _ 
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Penal Code section_ [specify statute, e.g., 1382] _states in rel¬ 
evant part:_ [quote the relevant portion of the applicable statute] _. 

_ [Describe how the facts of your case fit in the requirements of this stat¬ 
ute.] _ 

DEFENDANT OBJECTED TO THE [SPECIFY RELEVANT STATUTE, 

E.G., PENAL CODE SECTION 7382 ]__ VIOLATION IN A TIMELY FASH¬ 
ION. 

Defendant’s only duties concerning statutory deadlines are to 
object when the date is set beyond the time period, and to move to 
dismiss when the period expires, or simpiy to move to dismiss if the 
period expires without a date being set. {Sykes v Superior Court 
(1973) 9 C3d 83, 94; Vukman v Superior Court (1981) 116 CA3d 341, 
349, disapproved on other grounds in People v Cuevas (1995) 12 C4th 
252,275 (no duty to object when date already expired).) This defen¬ 
dant has done. 

In this case, defendant neither applied for nor acquiesced in an 
extension of the_ [specify applicable deadline] _^-day period begin¬ 
ning on_ [date] _. On_ [date] _, defendant objected to the date 

requested by the prosecution, but defendant’s objection was over¬ 
ruled. This has resulted in a violation of Penal Code section 
_ [specify relevant section, e.g., 1382] _. Thus, this court must dis¬ 
miss the action. (Owens v Superior Court (1980) 28 C3d 238; People v 
Johnson (1980) 26 C3d 557; Sykes v Superior Court (1973) 9 C3d 83.) 

DEFENDANT’S_ [TYPE OF PROCEEDING, E.G., TRIAL] _WAS 

DELAYED BEYOND THE PERIOD PRESCRIBED IN PENAL CODE 

SECTION_ [SECTION NUMBER, E.G., 859(a)] _AND DEFENDANT 

SUFFERED PREJUDICE DUE TO THE DELAY. 

_ [Specify the statute involved, give the relevant facts in your case, 

and apply the statute and relevant cases to your facts. The most common 
issues challenged are delay of the preliminary hearing (Pen C §859b); 
failure to file the information within 15 calendar days after the defendant 
was held to answer (Pen C §1382(a)(1)); delay of the trial (Pen C 
§1382(a)(2)); violation of a statute of limitations; and failure to try or sen¬ 
tence a prisoner serving time on another case who has asked to be tried 
or sentenced on a pending case (Pen C §§1381,1381.5,1389). On the 
statutory right to speedy trial, see Crim Law, chap 19.] _ 

THERE WAS NO GOOD CAUSE FOR A CONTINUANCE. 
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Good cause for the court’s continuance was not shown. “Good 
cause” has been held not to exist when, e.g., the cause of delay was 
court congestion and lack of resources {People v Flor^ (2009) 173 
CA4th Supp 9); the district attorney wishes to await results of a pro¬ 
bation revocation (Ayeis v Superior Court (1978) 86 CA3d 945); courts 
were unavailable because judges were at a seminar {Lewis v Superior 
Court (1981) 122 CA3d 494); a material witness was absent and no 
diligence was shown in obtaining the witness {Owens v Superior 
Court (1980) 28 C3d 238; Cunningham v Municipal Court (1976) 62 
CA3d 153,156; People v Bracamonte (1967) 253 CA2d 980,984). 

CONCLUSION 

Defendant respectfully submits that there has been a violation of 
the time limits set forth in Penal Code section _Jispecify relevant sec¬ 
tion, e.g., 1382]_ _ JExplain briefly that you have met the other require¬ 
ments, e.g., that such violation has not been justified by the People, that 
the defendant has properly preserved the issue by objection and motion, 
and has not waived any of the rights under this section, and that therefore 
dismissal is mandatory under the law]_ 

Date:_ Respectfully submitted, 

_ [Signature of attorney] 

_[Typed namej._ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] __ 

[Each declaration attached to a motion should start on a new 
page. Caption is unnecessary if attached to papers with 
caption and first-page caption includes all parts of motion. 

See §1.9; Crim Law §18.5.] 

DECLARATION OF __[NAME OF DECLARANT] _IN 

SUPPORT OF MOTION TO DISMISS 

1. i declare under penalty of perjury that the facts stated in the 
below document not otherwise supported by citations to the record, 
exhibits, or other documents are true and correct of my own knowl¬ 
edge. I further declare as to any foots alleged on information and 
belief, that I believe them to be true and correct under penalty of per¬ 
jury. 
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2. __[Stefe facts of case. Specify dates and state what was said in 
court. Declaration must state that defendant did not waive time, or that 
defendant withdrew time waiver (specify when withdrawn); that defen¬ 
dant objected to date set; when time ran; any excuses given by D.A. or 
court to show good cause for delay; and any other facts that are neces¬ 
sary to decide issue as to information alleged only on information and 
belief, state that in the relevant numbered paragraph(s).] _ 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

Date: _ _ [Signature of declarant] _ 

_ [Typed name] _ 

_ [Title of declarant if in public 

office] _ 

Comment: If the defendant neither applied for nor acquiesced in an 
extension of statutory deadline, objected to the date requested by the pros¬ 
ecution, and that objection was overruled, the violation of the statutory 
deadline may require dismissal of the action. See Owens v Superior Court 
(1980) 28 C3d 238; People v Johnson (1980) 26 C3d 557; Sykes v Superior 
Court {\915) 9 CM 83. 

Cross-Reference: For discussion of statutory speedy trial issues, see 
Crim Law, chap 19. 


§19.4 D. Notice of Intent to Withdraw Generai Time 
Waiver 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that on __[date]__ at __[time]__, or as 
soon thereafter as the matter may be heard, defendant will withdraw 
the previousiy entered generai time waiver. 
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Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_[Typed name]_ 

_[7/f/e if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 

Penal Code section_ [1382(a)(2)(A)/1382(a)(3)(A)]__ permits 

defendants in_ [misdemeanor/felony] _cases to withdraw in open 

court a general time waiver after notice to all parties:_ [Quote appli¬ 

cable section: Pen C §1382(a)(2)(A) (felony cases) or Pen C 
§1382(a)(3)(A) (misdemeanor casesj] . 

This notice is intended to serve the purpose of the statute. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_[7/f/e if in public defender 

office] _ 

Attorney for __[name of 
defendant] _ 

Comment: This form may be used as a notice of intent to withdraw a 
general time waiver in either a felony or misdemeanor case. After notice to 
all parties, the withdrawal must be made in open court; time deadlines 
begin from that date. See Pen C § 1382(a)(2)(A), (a)(3)(A). 

Cross-Reference: On the speedy trial right generally, see Crim Law 
chap 19. 


§19.5 E. Demand by Prisoner to Dismiss Under Pen 
C §1381 or §1381.5 


[Attorney’s letterhead] 
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To: __[Name of inmate] _ 

__[Address] _ 

__[C/fy, State]__ 

RE: Request for Penal Code Section_ [1381/1381.5] _Demand 

Dear_ [name of inmate] _: 

Attached please find forms for your use. Please fill in and sign the 

three copies of the forms,_ [in Pen C §1381 demands add: and have 

the warden or jaiier fiii out and sign the Endorsement]__, then return all 
three copies in the enclosed self-addressed envelope and we will 
serve the District Attorney. 

Date:_ Very truly yours, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

-JTitie if in pubiic defender 
office] _ 

__[Name of inmate]__ 

_ [Address]_ _ 

_ [City State] _ 

To: Office of the District Attorney 

_ [Name of county] _ 

_ [Address] _ 

__[C/fy, State]__ 

[The first page of every paper fiied in court must begin with a 
caption, in the format prescribed by Cai Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

NOTICE OF DEMAND FOR TRIAL OR DISPOSITION 
PURSUANT TO PENAL CODE SECTION_ [7387/7387.5] _ 

TO THE DISTRICT ATTORNEY OF_COUNTY: 

PLEASE TAKE NOTICE that I,_ [name of inmate; give aliases, if rel- 

evant]__, was sentenced on or about __[c7afe]__, to serve a term of 

_ [length of term] _In_ [name of correctional institution] _, located at 

_ [address] _. On or about_ [date] _, In_County, I was 

_ Jcharged with/convicted of] _violating _ _[specify section of Penal or 

other Code or name of offense]__. The __[name of] _ [county]__ 

County case number is __[case number/warrant number]__. Under the 
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provisions of Penal Code section_ [1381/1381.5] _, I desire, and 

hereby demand, that I be_ [brought to trial/sentenced] _on the 

charge(s) set forth above, and on any and all other pending charges. 

Date:_ _ [Signature of inmate] _ 

_ [Typed name] _ 

[Use the following for Pen C §1381 demands] 

ENDORSEMENT OF CUSTODIAL LAW ENFORCEMENT: 

Cause of Commitment:_ 

Date of Commitment:_ 

Date of Release:_ 


_ [Signature of warden or 

jailer] _ 

_ [Typed name] _ 

__[Title] _ 

Comment: Motions to dismiss (or try or sentence) a prisoner are 
brought under Pen C § 1381 when the prisoner is in jail or in state prison in 
California serving time on another case. Motions to dismiss (or try or sen¬ 
tence) a prisoner are brought under Pen C §1381.5 when the prisoner is in 
a federal prison in California serving time on another case. Unlike Pen C 
§1381, Pen C §1381.5 does not require that the defendant be brought to 
court until federal authorities agree to release the defendant for purposes 
of complying with the §1381.5 request. 

Many defense attorneys completely fill out the form before sending it to 
the prisoner for his or her signature in case the prisoner has trouble filling 
it in correctly or does not have the information. 

The cover letter accompanying the notice asks the prisoner to sign the 
notice and return it to the attorney, who then forwards it to the district 
attorney. This is important. Proof of service on the district attorney is cru¬ 
cial. Certified mail, return receipt requested, is recommended, or a copy 
should be personally served on the district attorney’s office, and a signa¬ 
ture obtained from the person who accepted receipt. 

If the case is dismissed, the prosecution may refile as long as the pros¬ 
ecution is not precluded from doing so by Pen C §1387. 
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Cross-Reference: For discussion of Pen C §§1381 and 1381.5 
demands, see California Criminal Law Procedure and Practice §§19.33- 
19.34 (Cal CEB). 
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Continuances 


I. OVERVIEW 

A. Motion for Continuance §20.1 


I. OVERVIEW 

§20.1 A. Motion for Continuance 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTiTLED COURT AND TO_ [THE DISTRICT ATTOR¬ 
NEY OF _ COUNTY, STATE OF CALIFORNIA/THE DEFENDANT 

AND DEFENSE COUNSEL]__: 

PLEASE TAKE NOTiCE that, on_ [date]__, in Department _ ^num¬ 
ber] _at __[f/meL_, or as soon thereafter as the matter may be 

heard,_ [the District Attorney/defendant] _,_ [name] _will make a 

motion that the court order the above-entitled matter continued pur¬ 
suant to Penal Code section 1050 until __[c/afe]__. The matter is cur¬ 
rently scheduled for_ [specify proceeding, e.g., triaf] _on 

_[date]_. 

This motion is made on the following grounds:_ [summarize fac¬ 

tual grounds supporting continuance request]__. 

This motion will be based on the attached supporting memoran¬ 
dum, all papers filed and records in this action,_ [the attached decla- 

ration(s), the attached exhibit(s)] _, evidence taken at the hearing on 

this motion, and argument at that hearing. 
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Date:_ _ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public office] _ 

Attorney for_ [name of 

defendant] _ 

[The supporting memorandum of points and authorities 
should start on a new page. Caption is unnecessary if 
attached to papers with caption and first-page caption 
includes all parts of motion. See §1.9; California Criminal Law 
Procedure and Practice §18.5 (Cal CEB).] 

[Option 1: DEFENSE memorandum] 

SUPPORTING MEMORANDUM 

THE DEFENDANT IS ENTITLED TO A CONTINUANCE ON A SHOW¬ 
ING OF GOOD CAUSE 

Penal Code section 1050(b) provides that: 

To continue any hearing in a criminal proceeding, including 
the trial, (1) a written notice shall be filed and served on all parties 
to the proceeding at least two court days before the hearing 
sought to be continued, together with affidavits or declarations 
detailing specific facts showing that a continuance is neces¬ 
sary.... 

Penal Code section 1050(e) further provides that “Continuances 
shall be granted only upon a showing of good cause.” The request 
must be supported by declarations, unless the court first finds good 
cause to excuse the notice and declaration requirement. The declara¬ 
tion must be executed under penalty of perjury. (Brown v Superior 

Court (1987) 189 CA3d 260,265.)_ [Discuss how you have met each of 

these requirements.] _. 

The grant or denial of a motion for continuance is an act within the 
Court’s discretion (Ungar v Sarafite (1964) 376 US 575,589,931,84 S 
Ct 841), but this discretion is not without bounds: 

While the determination of whether in any given case a con¬ 
tinuance should be granted normally rests in the discretion of the 
trial court, that discretion may not be exercised in such a manner 
as to deprive the defendant of a reasonable opportunity to pre¬ 
pare his defense. (Jennings v Superior Court (1967) 66 C2d 867.) 
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Although the Court must consider the welfare of witnesses (Pen C 
§1050(g)) and the right of the Peopie to a speedy disposition (Pen C 
§1050(a)), it must also consider the defendant’s right to a fair triai. 
{People V Courts (1985) 37 C3d 784, 794. See also People v Murphy 
(1963) 59 C2d 818 (error to deny continuance to prepare foilowing 
iast-minute amendment by prosecution).) 

[Add specific arguments relevant to your situation. The 
following are examples that may be applied to the facts of 
your case if relevant] 

The defendant is entitled by statute to a continuance at arraign¬ 
ment to secure counsel. (Penal Code section 859.) 

The defendant is entitled by statute to a continuance at the time set 
for preliminary hearing to secure counsei. (Penai Code section 860.) 

if a defendant cannot secure counsei for the preliminary hearing, it 
must be postponed “for not less than two nor more than five days.’’ 
(Penal Code section 860.) 

The constitutional right to counsei (United States Constitution, 
Amendment VI; California Constitution article I, section 15) requires 
that a defendant be given a reasonable continuance to secure coun¬ 
sel of his or her choice {People v Courts (1985) 37 C3d 784, 789; 
People V Byoune (1966) 65 C2d 345), if the defendant can show that 
he or she is financially able to secure counsel {People v Lee (1967) 
249 CA2d 234,241; see People v Parks (1964) 230 CA2d 805,811). 

The right to counsel (United States Constitution, Amendment VI; 
California Constitution article I, section 15) includes the right to 
adequately prepare a defense {People v Maddox (1967) 67 C2d 647, 
652), Including the right to prepare and argue motions and objections 
before, during, and after trial. {Cooper v Superior Court (1961) 55 C2d 
291, 302. See also Pen C §1049 (five-day period to prepare for trial 
required after piea).) 

New counsel has the same right to a reasonable time to prepare as 
did previous counsei. (See People v Simpson (1939) 31 CA2d 267.) 

The unavailabiiity of a witness whose testimony has a iegitimate 
tendency to prove or disprove a fact that couid influence the decision 
in the case is good cause for a continuance. (See People v Dunstan 
(1922) 59 CA 574,584. See also Owens v Superior Court (1980) 28 C3d 
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238,250.)_ [Describe what you expect the testimony to be; expiain why 

the testimony is not cumuiative of other evidence; specify efforts used to 
secure the witness's presence; expiain how counsei can secure the wit¬ 
ness’s attendance within a reasonabie time. See the information in the 
deciaration below concerning an unavailable witness.] _ 

Physical incapacity of the defendant or defense counsei is good 
cause for a continuance. (People v Crovedi (1966) 65 C2d 199.) 

When a defendant joins in requesting a continuance caused by 
defense counsel’s court commitments on behalf of other clients, the 
court must grant the continuance untii either defense counsel can 
appear or the defendant can obtain other counsei. (People v Man- 
chetti (1946) 29 C2d 452,458.) 


CONCLUSION 


For the above reasons, defendant requests a continuance of 

_ [specify type of proceeding] _from_ [date now sef] _to_ [dafe 

you want matter continued to] _. 

Date:_ Respectfuiiy submitted, 

_ [Signature of attorney] _ 

_[Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 




[Option 2: PROSECUTION memorandum] 

SUPPORTiNG MEMORANDUM 


THE PROSECUTiON HAS COMPLiED WITH THE PENAL CODE 
SECTION 1050(b) REQUIREMENTS 

The prosecution has compiied with the procedurai requirements 
of Penai Code section 1050(b): This motion is in writing, accompa¬ 
nied by a declaration detaiiing specific facts showing that a continu¬ 
ance is necessary, and was served on aii parties to the proceeding 

_[sfafe how many days before the proceeding you served other parties; 

sen/ice must be at least two court days before the proceeding sought to 
be continued]__. 
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GOOD CAUSE FOR A CONTINUANCE EXISTS BECAUSE_ [SUM¬ 
MARIZE WHY THERE IS GOOD CAUSE FOR A CONTINUANCE] _ 

Penal Code section 1050(e) allows the prosecution to obtain a con¬ 
tinuance of any hearing,_ [including the trial,] _on a showing of 

good cause. Good cause for a continuance of the __[hearing/trial]__ 
in this case exists because_ [specify why]__. 

[Add specific arguments relevant to your situation. The 
following is a sampling of relevant authorities.] 

The charge in this case,_ [sfafe charge] _, is an offense listed in 

Penai Code section_ [specify section, e.g., 11165.1(a)] _.The deputy 

assigned to this case, __[name]__, has another __[spec/7y proceed¬ 
ing, e.g., trial; state department in which deputy works; state why another 
deputy cannot try the case; and estimate how long the other proceeding 
is expected to fa/ce]__.This constitutes good cause for a continuance 
under Penai Code Section 1050(g). 

This case is set for __[specify proceeding, e.g., triaf]__ on 

_ _[c/afe]_ _._ [If no speedy trial statute will be violated by continuing the 

matter to a particular date in the future, state that. Then explain why you 
need a continuance.] _ 

The codefendant in this case,_ [name] _, has had_ [his/her] _ 

case continued to __[date] _.This is good cause under Penal Code 

section 1050.1 for continuing the defendant’s case to the same date 
so that the cases may remain joined. 

_ [The defendant!A defense witness] _testified at triai, which was 

not anticipated by the prosecution because_ [explain why, e.g., the 

defense gave you no discovery concerning this witness, or because the 

witness testified to matters outside the discovery given to you] _.This is 

good cause under Penal Code section 1051 for a continuance. 

The unavaiiability of a witness whose testimony has a legitimate 
tendency to prove or disprove a fact that could influence the decision 
in the case is good cause for a continuance. (See People v Dunstan 
(1922) 59 CA 574,584. See also Owens v Superior Court (1980) 28 C3d 

238,250.)_ [Describe what you expect the testimony to be; explain why 

the testimony is not cumulative of other evidence; specify efforts used to 
secure the witness's presence; explain how counsel can secure the wit¬ 
ness’s attendance within a reasonable time. See the information in the 
declaration below concerning an unavailable witness.] _ 
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The defense has consented to a continuance of this matter. 
Aithough that does not by itseif constitute good cause, it is a factor 
to be considered in making a good cause determination. 

CONCLUSiON 

For the above reasons, defendant requests a continuance of 

_ [specify type of proceeding] _from_ [date now set] _to_ [date 

you want matter continued to]_. 

Date:_ Respectfuiiy submitted, 

_ [Name of District Attomey]__ 

District Attorney 

_ [Signature of deputy district 

attorney] _ 

_ [Typed name] _ 

Deputy District Attorney 

[Continue] 

[Each deciaration attached to a motion should start on a new 
page. Caption is unnecessary if attached to papers with 
caption and first-page caption includes all parts of motion. 

See §1.9; Crim Law §18.5.] 

[The following is a declaration in support of a generic motion 
for continuance.] 

DECLARATiON OF __[NAME OF DECLARANT] _IN 

SUPPORT OF MOTION FOR CONTINUANCE 

I,_ [name of declarant] _, do hereby declare: 

t.That I am_ [e.g., the attorney for _ [name of defendant] _, or the 

deputy district attorney assigned to the above-entitled case]_. 

2. That this case is presently set for_ [specify proceeding, e.g., 

trial] _at_ [time] _on_ [date] _in Department_ [number] _. 

3. That a continuance of the [specify proceeding, e.g., trial] _for 

at least_ [number] _days is necessary because_ [state reasons the 

requested number of days is required] _. 

4. That I have notified the_ [defense/prosecution]__ witnesses of 

this motion, the date of the hearing on this motion, and their right to 
be heard by the court, as required by Penal Code section 1050(b). 
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[Add if relevant] 

5. That this motion was not filed two court days before the 

_ [specify proceeding, e.g., fna/]_ as required by Penal Code section 

1050(b), because_[sfafe reasons]_. 

[Add if relevant] 


__[6./5.]__That the defendant is wiiling to waive time for this pur¬ 
pose. 


[Continue] 


I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 


Date:_ _ [Signature of attorney] _ 

_ [Typed name] _ 

_[7/f/e if in public office]__ 

Attorney for __[name of 
defendant] _ 

[Each declaration attached to a motion should start on a new 
page. Caption is unnecessary if attached to papers with 
caption and first-page caption includes all parts of motion. 
See §1.9; Crim Law §18.5.] 

[The following is a declaration in support of a motion for 
continuance based on the need for time to secure a witness.] 

DECLARATION OF_ [NAME OF DECLARANT] _IN 

SUPPORT OF MOTION FOR CONTINUANCE 


I, _-[name of declarant]__do hereby declare: 

1. That I am __[e.Sf., the deputy district attorney assigned to the above- 

entitled case/the attorney for name of defendant] _. 

2. That this case is presently set for_ [specify proceeding, e.g., 

trial] _at_ [time] _on_[date]_in Department_ [number] _. 

3. That a continuance is required to secure_[name of witness] _ 

as a witness in this case. 

4. That_[name of witness] _of_[address of witness] _is a nec¬ 
essary witness for the_[defense/prosecuf/on]_in this case, in that 

_ [he/she] _wouid testify to the following facts:_[state general 

substance of the proposed testimony]__. 
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5. That this proposed testimony is materiai to guiit or innocence in 

that this testimony is the oniy way to [state the effect of the proposed 

testimony on the case]_. 

6. That the facts contained in the proposed testimony cannot be 
proven by any other avaiiabie evidence. 

7. That_[state efforts to secure attendance of witness] _. 

8. That_ [name of witness] _wiii be avaiiabie to testify on 

_[date]_. 

9. That this motion was not filed two court days before the 

_ [specify proceeding, e.g., triaf] _, as required by Penal Code section 

1050(b), because_[state reasons]_. 

[Add if relevant] 

10. That the defendant is willing to waive time for this purpose. 

[Continue] 

_ [10./11] _.That I have notified the_[defense/prosect/t/on]_ _ wit¬ 
nesses of this motion, the date of the hearing on this motion, and of 
their right to be heard by the Court, as required by Penal Code sec¬ 
tion 1050(b). 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

Date:_ _ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public office] _ 

Attorney for_[name of 

defendant] _ 

Comment: A declaration or affidavit in support of a continuance 
motion must be attached to the motion. Pen C § 1050(b). Counsel should 
include in the declaration or affidavit the minimum length of time needed 
for a continuance to give some guidance to the court and to allow counsel 
to develop a factual record to support the time necessary for the continu¬ 
ance. See People v Weston (1981) 114 CA3d 764, Til. The declaration 
must be made under penalty of perjury; it should not be made on informa¬ 
tion and belief. See Brown v Superior Court (1987) 189 CA3d 260, 265. 
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On a showing of good cause, the court may allow a continuance motion 
that does not comply with the notice requirements of Pen C § 1050(b). Pen 
C§1050(c). 

The motion must be filed and served at least two court days before the 
hearing to be continued. Pen C § 1050(b). In computing the time, exclude 
the first day and include the last. People v Harvey (1987) 193 CA3d 767. 
A party is not deemed served until he or she actually has received a copy 
of the continuance motion, unless timely notice is waived. Pen C 
§ 1050(b). An attorney with a conflict in the scheduling of a court hearing 
must notify the calendar clerk of each court involved which hearing was 
set first. Notice must be in writing and within two court days after the 
attorney learns of the conflict. Pen C § 1050(b). Failure to comply with the 
requirements of Pen C § 1050(b) can result in sanctions: a fine of up to 
$1000 and a disciplinary report to the State Bar. Pen C §§1050(b)-(c), 
1050.5. 

If a party seeking a continuance does not comply with the notice 
requirements, the trial court must first determine whether there is good 
cause for failure to comply with those requirements. If there is no good 
cause, the court must deny the motion; if there is good cause for failure to 
comply, the court must then decide whether there is good cause for grant¬ 
ing a continuance. Mendez v Superior Court (2008) 162 CA4th 827; 
People V Harvey (1987) 193 CA3d 767. 

Regardless of who moves for a continuance, the defense is responsible 
for notifying defense witnesses and the prosecution is responsible for noti¬ 
fying prosecution witnesses of the motion, of the hearing date, and of the 
witness’s right to be heard. Pen C § 1050(b). 

Cross-Reference: For discussion of motions for continuance, see Crim 
Law, chap 20. 
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Disqualification of Judge 


I. OVERVIEW 

A. Peremptory Challenge §21.1 


I. OVERVIEW 

§21.1 A. Peremptory Challenge 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

1, _ [name of declarant] _, declare: 

1.1 am_ [e.gf., the defendant/the prosecutor/the attorney for name of 

defendant] _in this case. 

2. The Honorable __[name ofjudge]__, the judge to whom this case 

is assigned, is prejudiced against_ [name] _or the interests of 

__[name]__, so that __[the defense/the prosecution]__ cannot, or 
believes that it cannot, have a fair and impartial __[trial/hearing]__ 
before this judge. 

WHEREFORE it is requested that the Honorabie __[name of 

judge,] _be disquaiified under CCP §170.6 from __[trying/hearing] _ 

any matter in this case and that this Court issue an order reassigning 
this case to a different judge for further proceedings. 

i declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

Date:_ _ [Signature of declarant] _ 

_[Typed name] _ 

_ JTitle of declarant if in public 
office] _ 
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Comment: The trial court may have its own standard form, which 
should be used. This form is usually filed in court, and a copy given at that 
time to opposing counsel. Special care must be taken to ensure that the 
form is filed in a timely manner. When a case is assigned in open court to 
a particular department, the challenge should be made and the form should 
be filed at the time of the assignment. 

Prejudice may be established by an oral or written motion without prior 
notice, supported by an affidavit or declaration under penalty of perjury, or 
an oral statement under oath. When directed to the trial of a criminal cause 
that has been assigned to a judge for all purposes, the motion must be made 
to the assigned judge or to the presiding judge within 10 days after notice 
of the all purpose assignment or, if the party has not yet appeared in the 
action, then within 10 days after the appearance. CCP § 170.6(a)(2). 

Cross-Reference: For discussion of challenges to judges, see California 
Criminal Law Procedure and Practice, chap 21 (Cal CEB). 
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Lineups and Identification 


I. OVERVIEW 

A. Lineup Characteristics Chart §22.1 

B. Witness Identification Sheet §22.2 

C. Notice of Motion and Motion for Lineup (Evans Motion) §22.3 

D. Motion to Suppress Eyewitness Identification §22.4 

E. Prosecution Request for Lineup §22.5 


I. OVERVIEW 

§22.1 A. Lineup Characteristics Chart 


Lineup No.: 

1 

2 

3 

4 

5 

6 

7 

8 

Sex: 









Height: 









Weight: 









Age: 









Buiid: 









Hair color/ 
style: 









Eyes: 









Complexion: 









Giasses/ 

Contacts: 









If glasses, 
style: 









Jewelry: 









Disability: 









Voice/Accent: 









Ethnicity: 
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Lineup No.: 

Facial hair: 

Scars: _ 

Nose: _ 

Teeth: _ 

Accent: _ 

Clothing con- 
dition: _ 

Fit of clothes: 

Shoes: 


Pants: 

Dress: 



Skirt: 


Jewelry: 

Weapon: 

Tattoos: 

Special char 
acteristics: 


Performance 
during lineup: 


§22.2 


B. Witness Identification Sheet 


Name of Witness:. 


Height:. 


Weight:. 


Hair Color: 


_ Ethnicity:. 
Eye Color:. 
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Clothing:. 


Glasses/contacts: 

Hearing aid:_ 

Disability:_ 


With friend:_ 

Made mark on paper: 
Who did witness ID:_ 


Communicated with someone before making ID:. 


§22.3 C. Notice of Motion and Motion for Lineup 
{Evans Motion) 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that on_[date]_, in Department_ [num¬ 
ber] _at_ [time] _, or as soon thereafter as the matter may be 

heard, the defendant,_[name]_, will argue and does hereby move 

that the Court order the District Attorney of_County and the 

_ [name of police department] _Poiice Department to conduct a 

physical lineup in which the defendant wiil be exhibited to the com¬ 
plaining witness in this case, [name of complaining witness] ,and 

to _[w/fness/w/fnesses]_,_ [name(s) of other witness(es)] _. 

This motion is made on the grounds that evidence of eyewitness 
identification is a material issue in this case and there exists a rea- 
sonabie iikeiihood of mistaken identification, which a iineup would 
tend to resolve. This motion will be based on the attached supporting 
memorandum, __[the attached declaration(s), the attached exhib- 

it(s)] _, ail papers filed and records in this action, evidence taken at 

the hearing on this motion, and argument at that hearing. 
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Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_[Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

[7776 supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 

A DEFENDANT IS ENTITLED TO COMPEL THE PROSECUTION TO 
CONDUCT A PRETRIAL LINEUP UNDER THE CIRCUMSTANCES OF 
THIS CASE 

In Evans v Superior Court (1974) 11 C3d 617, 625, the California 
Supreme Court held that “due process requires in an appropriate 
case that the accused, upon timely request... be afforded a pretrial 
lineup in which witnesses to the alleged criminal conduct can partici¬ 
pate.” This ruling applies when identification is a material issue and 
mistaken identification is a reasonable likelihood. (See Garcia v 
Superior Court (1991) 1 CA4th 979,987.) Defense counsel is entitled to 
be present at the lineup. (Peopfe Wiiiiams (1971) 3 C3d 853,856.) 

_ [Explain why identification is a material issue and mistaken identifi¬ 
cation a reasonable likelihood. Refer to attached declarations and/or 
exhibits that support your argument. If an eyewitness to the crime has not 
yet identified the defendant, state so. See People v Harmon (1989) 215 
CA3d552]__. 

Date:_ _ [Signature of attorney] _ 

_[Typed name] _ 

_[7/f/e if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 
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[Each declaration attached to a motion should start on a new 
page. Caption is unnecessary if attached to papers with 
caption and first-page caption includes all parts of motion. 

See §1.9; Crim Law §18.5.] 

DECLARATION IN SUPPORT OF MOTION FOR ORDER TO 
CONDUCT LINEUP 

I,_ [name of declarant] _, declare as follows: 

1. I_ [am an attorney with the _ County Public Defender’s 

Office and represent the defendant/am the attorney appointed to repre¬ 
sent the defendant/represent the defendant] _. 

2.1 have reviewed all of the police reports made available to me in 
this case, including the statements of complaining witness, 

_ [name] _, and witness,_ [name] _._ [A copy of _ [name of 

police department] _ Police Department Report No. _ [number] _ is 

attached as Exhibit A.] _ 

[Use if defendant will not otherwise be in a iineup before the 
preliminary hearing.] 

3. At the preliminary hearing and at trial, witnesses_ [names of 

witnesses] _will be asked if they can identify the defendant, who will 

be seated next to me at the counsel table. The inherent suggestive¬ 
ness in such a proceeding may be remedied by a properly conducted 
physical lineup before the preliminary hearing. 

[Use if sheriff’s department and police department will both 
be involved in the iineup.] 

4. As defendant is currently confined at [piece of confinement] , 

it is submitted that the lineup should be conducted by the_ [name of 

police department] _Police Department in conjunction with the 

_ [name of sheriff’s department] _County Sheriff’s Department. 

[Continue] 

I declare under penalty of perjury under the laws of the State of 
California that the foregoing is true and correct. 

Date:_ _ [Signature of declarant] _ 

_ [Typed name] _ 

_ [Title of declarant if in public 

office] _ 
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[>A proposed order should begin on a new page. Even if filed 
as part of the motion, it shouid have a separate caption. See, 
e.g., Los Angeies Ct R 8.6(b) (proposed order must be 
separate document). Even if filed as part of the motion, it 
shouid have a separate caption. For further discussion, see 
Comment, §18.5.] 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF_ 


PEOPLE OF THE STATE OF 
CALIFORNIA, 

Plaintiff 

vs 

_[Name]_, 

Defendant. 


Dept._ [number] _ 

No._[case number] _ 

[PROPOSED] ORDER TO 
CONDUCT LINEUP 


TO __[NA/WE OF SHERIFF]__, SHERIFF OF_COUNTY, AND 

_ [NAME OF POLiCE CHiEF] _, POLICE CHIEF OF_ [NAME OF 

POLiCE DEPARTMENT] _POLICE DEPARTMENT, AND __[NAME OF 

DEFENDANT]_j: 


This matter came on regularly for hearing on the_ [leave under¬ 
lined blank space for judge to fill in date] _day of_ [leave underlined 

blank space for judge to fill in month] _,_ [year] _, pursuant to a 

notice of motion and motion filed herein by the defendant. Counsel 
for the defendant and for the People have both appeared. Counsel for 
the defendant moved in open court for an order compelling a lineup. 

The Court having read the memorandum and deciaration submit¬ 
ted in support of the motion, and having heard the arguments of 
counsel on the motion, 

IT IS HEREBY ORDERED that: 


1._ [Specify law enforcement agencies] _are to conduct a lineup 

for the defendant. The lineup shall contain a total of at least six per¬ 
sons, including the defendant. All of these persons shall be of the 
same general physical appearance and dress as the defendant. The 
participants in the lineup shall be selected from the population of 
inmates. 
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2. Defense counsel shall be notified of the time and place of the 
lineup at least twenty-four hours in advance of said lineup. 

3. Defense counsel shall be given a reasonabie opportunity at the 
iocation of the iineup to interview the witnesses before and after the 
lineup is conducted. 

4. Defense counsel shall be given a reasonable opportunity to pre¬ 
view the proposed lineup. 

5. The witnesses are not to be shown any photographs prior to the 
lineup, regardless of whether they have viewed photographs previ¬ 
ously. 

6. All witnesses attending the lineup shall be given a standard wit¬ 
ness card for their responses to the lineup. 

7. Defense counsel shall be permitted to be present and permitted 
to overhear any conversations of the witnesses that involve the iden¬ 
tification of the perpetrator of the crime of which defendant is 
accused, whether such conversation is held during or after said 
lineup. 

[Either] 

8. The defendant is ordered to make_ [himself/herself] _available 

at the time and place designated by_ [name of law enforcement 

agency that will hold lineup] _for the lineup and is ordered to partici¬ 

pate in the lineup and to follow the directions of the officials conduct¬ 
ing the lineup. 

[Or] 

8. The defendant is presently not in custody. The __[Sheriff/]__ 
__[Police Chief]__ is directed to contact defendant’s attorney, 

_ [name of attorney] _, at_ [phone number] _, who will arrange for 

the defendant to appear for the lineup and^r any pre-lineup activi¬ 
ties. 

[Continue] 

9. The_ [name of law enforcement agency conducting lineup] _is 

directed to allow the defendant,_ [name]_ _, to enter the jail facilities 

for the purpose of the lineup and any activity necessary for the 
preparation therefore. Immediately after the lineup or after any activ¬ 
ity in preparation therefore, defendant shall be immediately allowed 
to exit and be released from the jail. 
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Date: _ _ [Signature of magistrate] 

_ [Typed name] _ 

__[7y«e]__ 

Comment: In an appropriate case, due process requires that the defen¬ 
dant be afforded a pretrial lineup on a timely request. Evans v Superior 
Court (1974) 11 C3d 617, 625. When identification is a material issue and 
mistaken identification is a reasonable likelihood, the defendant is entitled 
to a lineup. See Garcia v Superior Court (1991) 1 CA4th 979, 987. 

Cross-Reference: See discussion of defense lineups in Crim Law 
§22.17. 

§22.4 D. Motion to Suppress Eyewitness 
identification 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cai Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTiTLED COURT, AND TO THE DiSTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNiA: 

PLEASE TAKE NOTICE that on [dafe] , in Department [num¬ 
ber] _ at _ [time] _, or as soon thereafter as the matter may be 

heard, the defendant, _ [name] _, will move that the Court order the 

suppression of any in-court eyewitness identifications of the defen¬ 
dant made by _[names of witnesses] _ as being the product of 

unduly suggestive law enforcement procedures. 

This motion will be based on the testimony of _[sfate names of 

witnesses to be called; give badge numbers, when possible, of law 
enforcement officers] _ , as well as any other _ [name of law enforce¬ 

ment agency police officers/sheriff’s deputies]_ _ conducting photo line¬ 
ups, physical lineups, or showups at which the defendant was identi¬ 
fied by the above witnesses. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] _ 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for _[name of 

defendant] _ 
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[The supporting memorandum should sUirt on a new page. 

Caption is unnecessary if attached to papers with caption 
and first-page caption includes all par^ of motion. See § 1.9; 

California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 

THE IDENTIFICATION PROCEDURE IN THIS CASE WAS TAINTED. 

_ [Describe the identification procedure involved. Attach as exhibit 

(see §1.25) any evidence relevant to this description, e.g., copies of pho¬ 
tos of those involved in physical lineup. Explain why it was tainted, with 
support of relevant case law. See, e.g.. People v Wash (1993) 6 C4th 215, 
244; People v Contreras (1993) 17 CA4th 813,819.] _ 

THE _JWITNESS iDENTIFICATION(S)]__ OF THE DEFENDANT 

_AHas/have]__ been tainted by the identification proce¬ 
dure. 

Once the trial court finds that an identification procedure was 
tainted, the burden shifts to the prosecution to prove by clear and 
convincing evidence that the in-court identification was based on 
observations at the scene of the crime, and was not tainted by the 
identification procedure. (People v Martin (1970) 2 C3d 822.) 

_ [Describe why the witness’s obsenrations at the scene of the crime 

were not the basis for the identification. For example, in a police report, or 
in response to your questions at the preliminary hearing, the witness may 
have said that his or her view of the perpetrator at the time of the crime 
was brief (one or two seconds); that the witness was not wearing his or 
her glasses; that it was dark; that the perpetrator was far away; and so on. 
If the witness was unable to identify the defendant at any proceeding, or 
identified the wrong person, point that out. If there are discrepancies 
between the defendant’s appearance and the description of the perpetra¬ 
tor given by the witness right after the crime, state that. Attach as exhibits 
the documents that support the statements in this section] _ 

Date:_ Respectfully submitted, 

_ [Signature of attorney] 

_ [Typed name] _ 

_ [Title If in public defender 

office] _ 
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Comment: This motion is usually made at trial because pretrial eviden¬ 
tiary mlings are not binding on the trial court absent an agreement. See 
People V Leighter (1971) 15 CA3d 389,394, disapproved on other grounds 
in Madril v Superior Court (1975) 15 C3d 73,77. Counsel must subpoena 
the witnesses needed to testify at the hearing on the motion. When the 
identity of the witnesses is not apparent from police reports, the prelimi¬ 
nary hearing, and so forth, the names and addresses of relevant witnesses 
can be obtained from the district attorney. When law enforcement officers 
are involved, more stringent time requirements are involved for subpoena¬ 
ing them. See Crim Law §4.30. 

The documents that support the allegations that the identification was 
tainted, e.g., a police report or selected pages from the preliminary hearing 
transcript, should be attached to the motion as exhibits. See discussion of 
exhibits in §1.25. 

The prosecution may argue that the court should wait until later in the 
case before hearing or ruling on the motion so that it has more information 
on which to base a decision; there is no taint, and, that if the pretrial iden¬ 
tification procedure was tainted, an independent source exists for the wit¬ 
ness’s in-court identification. 

If evidence concerning the identification was introduced at the prelimi¬ 
nary hearing, that evidence may be attacked by way of a Pen C §995 
motion. See §13.1. For discussion of §995 motions, see Crim Law, chap 
13. 

Cross-Reference: For discussion of timing and content of motions chal¬ 
lenging eyewitness identification, see Crim Law §§22.21-22.31. 

§22.5 E. Prosecution Request for Lineup 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, _JiNAME OF SUSPECT] _, AND 

_ [NAME OF DEFENSE ATTORNEY] : 

1. An affidavit is attached showing the factual circumstances that 

support a finding of probable cause that the suspect, _ [name] _, 

committed a crime and that a lineup is necessary. 
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2. Probable cause exists for the suspect’s arrest, but the decision 
has been made not to subject the suspect to the inconvenience and 
expense of an arrest unless additional evidence is obtained. 

3. Therefore, I request an order directing [name of suspect] to 

surrender_ [himself/herself] _into the custody of the_ [name of 

police agency] _,_ [address] _, for the limited purpose of participa¬ 
tion in a lineup, with the understanding that_ [he/she] _will be 

released immediately on completion of the lineup. I further request 

an order directing the_ [name of police agency] _to conduct such a 

lineup and to release_ [name] _immediately on completion of the 

lineup. 

Date:_ _ [Name of District Attorney] _ 

District Attorney 

_ [Signature of deputy district 

attorney] _ 

_ [Typed name] _ 

Deputy District Attorney 

[Each affidavit attached to a motion should start on a new 

page. Caption is unnecessary if attached to papers with 
caption and first-page caption includes all parts of motion. 

See §1.9; California Criminal Law Procedure and Practice 
§18.5 (Cal CEB).] 

AFFIDAVIT IN SUPPORT OF REQUEST FOR LINEUP 

1. Your affiant,_ [name of affiant] _is a peace officer for the 

__[name of law enforcement agency]__ and is the investigator 

assigned to a matter involving the commission of_ [specify types of 

crime, e.g., robbery] _. 

2. Attached to this affidavit and request are police reports that set 

out facts that support a finding of probable cause to believe_[name 

of suspect] _is the perpetrator. 

3. It is necessary to conduct a formai lineup with the suspect to 
properly investigate this matter. 

4. _[Name]_has been advised of_ [his/her] _right to counsel 

and_ [has been provided with counsel/has waived the right to coun¬ 
sel] _. 
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5.1 therefore request an order directing_ [name] _to cooperate 

in a formai iineup and directing iaw enforcement officers to use rea- 

sonabie force to compei_ [his/her] _participation if_ [he/she] _ 

refuses to cooperate. 

Date:_ _ [Signature of notary or 

magistrate] _ 

_ [Typed name] _ 


Subscribed and sworn before me 

Date:_ _ [Signature of notary or 

magistrate] _ 

_ [Typed name] _ 

[Begin the foliowing on a new page.] 

iN THE SUPERIOR COURT OF THE_JUDICIAL 

DISTRICT OF THE STATE OF CALIFORNIA COUNTY OF 


IN THE MATTER OF __[NAME OF SUSPECT] _ORDER 

FOR LINEUP 

TO_ [NAME OF POLICE AGENCY] _AND_ [NAME OF SUS¬ 
PECT] _: 

Good cause having been shown by the accompanying request and 

affidavit, the_ [name of police agency] _is ordered to conduct a 

lineup in which_ [name of suspect] _will be a participant. Such 

lineup is to be conducted in accordance with the laws of this state 

and the rules of the_ [name of police agency] _.The lineup is to be 

conducted on_ [date and time specified by police agency holding the 

lineup]_ _ at _ _[location]_ _. 


[Either] 

The_ [name of police agency]__ is ordered to take_ [name] _ 

into custody for the period of time necessary to conduct the lineup 
and to release __[him/her] _from custody immediately on comple¬ 

tion of the lineup. 


[Or] 

_ _[Name] _is ordered to appear at_ [location of relevant law 

enforcement agency] _at_[f/me]__ for the purpose of allowing law 
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enforcement officers to photograph_ [him/her] _and evaluate 

_ [his/her] _general appearance so that suitable coparticipants in 

the lineup may be selected from the jail population._ [Name] _is 

ordered to surrender __[/7/mse/f//ierse/^__ into custody at_ [location 

of lineup]__ for_ [specify number of hours needed by law enforce- 

ment]__ so that __[he/she]__ may be prepared for the lineup. 

[Continue] 

_ [Name] _is ordered to cooperate in all lineup procedures and 

to obey all rules of the jail and all directions of law enforcement offi¬ 
cers relevant to the lineup. 

Date:_ _ [Signature of magistrate] _ 

_ [Typed name] _ 

Comment: A deputy district attorney or district attorney investigator 
usually brings these papers to a magistrate in chambers for signature. This 
is a request, not a motion, because the suspect is not yet charged. It is 
common to include an affidavit and order along with the request. No filing 
and service is necessary, because the defendant is not yet charged. 

Under the Sixth Amendment to the United States Constitution, a defen¬ 
dant has a right to have counsel present at a live lineup held after criminal 
proceedings have commenced. People v Yokely (2010) 183 CA4th 1264. 
While under the California Constitution, defendants who will be placed in 
a lineup before having been charged have the right to counsel {People v 
Bustamante (1981) 30 C3d 88; Raven v Deukmejian (1990) 52 C3d 336, 
354), the exclusionary rule set out in Bustamante was abrogated by Cal 
Const art I, §28(f)(2), as there is no corresponding right under the federal 
Constitution. People v Cook (2007) 40 C4th 1334, 1353. If the defendant 
waives counsel, the waiver should be in writing. 

If the defendant is in custody and refuses to appear in a lineup, the 
request may be adapted into a motion. 

Cross-Reference: On lineups generally, see Crim Law, chap 22. 
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Confessions and Admissions 


I. OVERVIEW 

A. invocation of Right to Counsel §23.1 

B. Defense Motion to Suppress Statement as Product of Fourth 
Amendment Violation §23.2 

C. Defense Motion to Exclude Statement §23.3 


I. OVERVIEW 

§23.1 A. Invocation of Right to Counsel 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

The above-named defendant hereby invokes_ [his/her] _right to 

counsel, including the right to have counsel present, the right to 
remain silent, and the privilege against self-incrimination, as to this 
case and any other matter, whether or not an accusatory pleading 
has been filed therein, as provided under the Fifth, Sixth and Four¬ 
teenth Amendments to the United States Constitution and article I, 
section 15, of the CalKomia Constitution. This invocation includes, 
but is not limited to, all of the rights available under Miranda v Arizona 
(1966) 384 US 436,86 S Ct 1602, and Edwards v Arizona (1981) 451 US 
477,101 S Ct 1880, including, but not limited to, the Fifth and Sbcth 
Amendment right to counsel. 

Dale:_ Respectfully submitted, 

_ [Signature of attorney] 

_[TyT^ed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 
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Comment. This form is intended to address the holding of McNeil v 
Wisconsin (1991) 501 US 171, 111 S Ct 2204, to the effect that, although 
a defendant has counsel in a particular case, that representation does not 
bar police from interrogating the defendant as to other crimes, without 
notice to or the presence of counsel, as long as a Miranda waiver is 
obtained. See dissenting opinion by Justice Stevens, 501 US at 183. Filing 
this form puts the police on notice that the defendant wishes to be and is 
represented in all criminal cases, requiring the police to contact counsel 
before questioning the defendant. 

The form should be filed in court, with an oral statement for the record, 
at the first possible appearance. If the defendant is unable to sign for any 
reason, counsel should sign on the defendant’s behalf. When the defendant 
is able to sign, another form should be filed, with an oral statement for the 
record, at the next opportunity. 

NOTE>- If counsel believes questioning on other charges, or by other law 
enforcement agencies, is likely, counsel should also serve copies of 
this invocation on all local police agencies so that they have actual 
notice. 

Cross-Reference: See discussion of waiver in California Criminal Law 
Procedure and Practice §23.44 (Cal CEB). 

§23.2 B. Defense Motion to Suppress Statement as 
Product of Fourth Amendment Violation 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF ___.COUNTY: 

PLEASE TAKE NOTICE that, at the time of the Penal Code section 

1538.5 hearing now set for_ [date] _, at_ [time] _, defendant, 

_ [name] _, will move to suppress defendant’s statement under 

Penal Code section 1538.5 because it was a product of an iilegal 
search. 

This motion is based on vioiation of defendant’s reasonable 
expectation of privacy, as guaranteed by the Fourth, Fifth, and Four¬ 
teenth Amendments to the United States Constitution, and on the foi- 
iowing particuiar grounds:_ [State grounds] _. 
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This motion wiii be based on the attached supporting memoran¬ 
dum, _ [the attached declamation, _ [the transcript of the preliminary 

hearing (in the court file; the defendant hereby requests that the court take 
judicial notice of the contents of this transcript),]__ a supplemental 
memorandum of pointe and authorities, to be filed after the hearing on this 
motion]__, aii papers fiied and records in this action, evidence pre¬ 
sented at the hearing on this motion, and any argument at that hear¬ 
ing. 

Date:_ Respectfuiiy submitted, 

[Signature of attorney] 

_ [Typed name] _ 

_ [Title if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
Califomia Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTiNG MEMORANDUM 

SUMMARY OF ARGUMENT 

_ ^Summarize your argument in a few sentences.] _ 

SUMMARY OF FACTS 

__{Briefly summarize the facts relative to this motion.] _ 

ARGUMENT 

Penai Code section 1538.5 is the proper vehicie for exciuding 
defendant’s statement. 

The procedures provided by Penai Code section 1538.5 are the 
proper way of moving to suppress statements obtained in vioiation of 
the protections of the Fourth and Fourteenth Amendments to the 
United States Constitution. {People v Takencareof (1981) 119 CA3d 
492,496, disapproved on other grounds in People v Towne (2008) 44 
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C4th 63; see also People v Johnson (1969) 70 C2d 541,545, overruled 
on other grounds in People v De Vaughn (1977) 18 C3d 889,899 nS.) 

[Continue with appropriate headings and arguments. Some 
examples follow.] 

DEFENDANT’S STATEMENT WAS THE RESULT OF AN ILLEGAL 
SEARCH 

Statements obtained as the result of an Illegal search or seizure 
must be suppressed as “‘fruit’ of official illegality.” (Wong Sun v U.S. 

(1963) 371 US 471, 485, 83 S Ct 407.)_ [Describe why the search in 

your case was illegal and why the defendant’s statement was a result of 
that illegal search.] _ 

DEFENDANT’S STATEMENT WAS THE RESULT OF AN ILLEGAL 

_ _[DETENTION/ARREST]_ _ 

Statements obtained as the result of an illegal detention or arrest 
must be suppressed. (Taylor v Alabama (1982) 457 US 687,102 S Ct 
2664; Dunaway v New York (1979) 442 US 200,99 S Ct 2248; Brown v 

Illinois (1975) 422 US 590,95 S Ct 2254.)_ [Describe why the detention 

or arrest was illegal and why the defendant’s statement was a result of 
that illegal detention or arrest] _ 

DEFENDANT’S STATEMENT WAS OBTAINED BY TELLING DEFEN¬ 
DANT OF EVIDENCE THAT HAD BEEN ILLEGALLY SEIZED 

A statement that is obtained by informing the defendant of evi¬ 
dence obtained in violation of the Fburth Amendment must be sup¬ 
pressed. (People V Johnson (1969) 70 C2d 541, overruled on other 
grounds in People v De Vaughn (1977) 18 C3d 889, 899 nS.) 

_ [Describe what evidence was used to get the defendant to make a 

statement, why it should be considered to have been illegally seized, and 
why it was what caused the defendant to make a statement] _ 

THE CAUSAL CONNECTION BETWEEN THE_ [DESCRIBE THE 

ILLEGALITY, E.G., THE ILLEGAL DETENTION] _AND DEFENDANT’S 

STATEMENT WAS NOT ATTENUATED BY READING DEFENDANT 
_JHIS/HER]__ MIRANDA RIGHTS. 

Simply advising a defendant of his or her Miranda rights is not 
sufficient per se to vitiate the taint of a Fourth Amendment violation: 


8/18 



23-5 • Confessions and Admissions 


§ 23 ^ 


In order for the causal chain, between the illegal arrest and the 
statements made subsequent thereto, to be broken, IM>ng Sun 
requires not merely that the statement meet the Rfth Amendment 
standard of voluntariness but ttiat it is “sufficiently an act of free 
will to purge the primary taint.” 

But the Miranda warnings, a/one and per se, cannot aiways 
make the act sufficiently a product of free will to break, for Fburth 
Amendment purposes, the causal connection between the illegal¬ 
ity and the confession. {Brown v Illinois (1975) 422 US 590,602,95 
S Ct 2254; emphasis in original.) 

See also Taylor v Alabama (1982) 457 US 687,102 S Ct 2664; Dun- 
away V A/eiy yor«r (1979) 442 US 200,99 S Ct 224& 

CONCLUSION 

Defendant moves to suppress_ [his/her]__ sfotement as the fruit 

of _ Jdescribe the Fourth Amendment vtolation] _. 

Defendant requests leave to file a supplemental memorandum 
after the hearing on the motion, because evidence may be adduced at 
the hearing that will require further briefing by the parties. 

Date:_ Respectfully submitted, 

{Signature of attorney] 

_ [Typed namel _ 

_ [Title if in public defender 

office] _ 

Attorney for _ Jname of 
defendant] _ 

Comment: A motion to exclude, or an objection to the admission of, a 
statement on the ground that it violates the Fifth Amendment may be made 
in limine or at trial. See, e.g.. People v Dykes (2009) 46 C4th 731, 748 
(motion in limine). When, however, the ground for suppressing a confes¬ 
sion or admission is that it is the fruit of an unlawful search or seizure, the 
motion is alleging a Fourth Amendment violation and the procedures set 
forth in Pen C §1538.5 are applicable. Failure to request suppression of a 
statement obtained in violation of the Fourth Amendment under §1538.5 
(or in conjunction with the motion to suppress other evidence under 
§1538.5) waives the issue. 

Cross-Reference: For further discussion, see Crim Law §§23.9-23.10. 
See also Crim Law, chap 16 on search and seizure generally. 
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§23.3 C. Defense Motion to Exclude Statement 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4^1.10.] 

TO THE ABOVE’ENUTLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OFTHE COUNTY OF_: 

PLEASE TAKE NOTICE that_ [on particular date if motion is to be 

heard before trial/whenever the matter is assigned for trial] _, defendant, 

_ [name] _, will make a motion that the Court order the suppression 

as evidence of defendant’s statement _Jspecify statement to be sup¬ 
pressed, e.g., made to the police on November 30,2004] _. 

This motion will be made on the ground(s) that the statement was 
taken in violation of defendant’s constitutional right _Jspecify right, 
e.g., to counsel, to remain silent, and to due process under the Rfth, Sixtit, 
and Fourteenth Amendment to the United States Constitution/to privi¬ 
leged communications under one of the statutory privileges] _. 

This motion will be based on this notice, the attached supporting 
memorandum, __[the attached exhibits,]__ all papers filed and 
records in this action, and on such oral and documentary evidence 
and argument as may be presented at the hearing on this motion. 

[Use the following if requesting witnesses.] 

The witnesses needed for this hearing will be: [g ive name(s) of 
law enforcement witness(es)] _.The defense will rely on the prosecu¬ 

tion to arrange for the presence of these witnesses unless otherwise 
advised by the prosecutor. 

[Continue]] 

Date:_ Respectfully submitted, 

[Signature of attorney] 

_ [Typed name] _ 

_[Me if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 
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[The supporting memorandum should start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption includes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 

When the existence of a preliminary fact concerning the admissi¬ 
bility of a statement of the defendant is disputed, the trial court shall 
hear and determine the question out of the presence and hearing of 
the jury on the request of any party. (Evidence Code section 402.) The 
preliminary fact to be determined in this case is __[s/ate what it is, 
e.g., that the Miranda warnings were required but were not given] _. 

[The arguments below are examples of those you might wish 
to make. Choose those that apply to your case and add any 
others that n the facts.] 

THE DEFENDANT’S STATEMENT MUST BE EXCLUDED BECAUSE 
_J.HE/SHE]__ WAS IN CUSTODY, QUESTIONED BV THE POLICE, 
AND NOT TOLD OF_ [HIS/HER]__ MIRANDA RIGHTS 

[T]he prosecution may not use statements, whether exculpa¬ 
tory or inculpatory, stemming from custodial interrogation of the 
defendant unless it demonstrates the use of procedural safe¬ 
guards effective to secure the privilege against self- 
incilmination.... Prior to any questioning, the person must be 
warned that he has a right to remain silent, that any statement he 
does make may be used as evidence against him, and that he has 
a right to the presence of an attorney, either retained or 
appointed. {Miranda v Arizona (1966) 364 US 436, 444, 86 S Ct 
1602.) 

In this case, __[describe the facts concerning the statement, tell why 
Miranda was required to be given before the defendant was questioned 
by the police, and attach exhibits or declarations that support your factual 

assertions] _. Defendant’s statement to the police on_ [date] _, 

therefore, must be suppressed. 

POLICE SHOULD HAVE STOPPED INTERROGATING DEFENDANT 
WHEN _JHBSHE]__ ASSERTED _JiHIS/HER] _RIGHT TO COUN¬ 

SEL; DEFENDANT’S STATEMENT WAS THEREFORE OBTAINED IN 
VIOLATION OF MIRANDA 

Once a person in custody indicates to the police... in any man¬ 
ner and at any stage of the process that he wishes to consult with 
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an attorney before speaking there can be no questioning. Like¬ 
wise, if the individuai is aione and indicates in any manner that he 
does not wish to be interrogated, the poiice may not question 
him.The mere fact that he may have answered some questions or 
voiunteered some statements on his own does not deprive him of 
the right to refrain from answering any further inquiries untii he 
has consuited with an attorney and thereafter consents to be 
questioned.” {Miranda v Arizona (1966) 384 US 436,444, 86 S Ct 
1602.) 

_JiDescribe what constituted the defendant’s invocation of Miranda 
and integrate discussion of cases with simiiar fact patterns. Refer to dec- 
iarations or exhibits attached to the motion that support your factuai asser¬ 
tions.] _ 

DEFENDANT INVOKED _JHiS/HER\_- RIGHT TO COUNSEL AND 
DID NOT THEREAFTER VOLUNTARILY INITIATE CONVERSATION 
WITH LAW ENFORCEMENT; DEFENDANT’S STATEMENT WAS 
THEREFORE OBTAINED IN VIOLATION OF MIRANDA 

[W]e now hold that when an accused has invoked his right to 
have counsel present during custodial interrogation, a valid 
waiver of that right cannot be established by showing only that he 
responded to further police-initiated custodial interrogation even 
if he has been advised of his rights. We further hold that an 
accused ..., having expressed his desire to deal with the police 
only through counsel, is not subject to further interrogation until 
counsel has been made available to him, unless the accused him¬ 
self initiates further communication, exchanges or conversations 
with the police. {Edwards v Arizona (1981) 451 US 477,484,101 S 
Ct 1880.) 

_ [Describe how defendant invoked the right to counsei and why his 

or her later statements were not volunteered, integrating discussion of 
cases with similar fact patterns. Refer to exhibits or declarations attached 
to the motion that support your factual assertions.] _ 

DEFENDANT DID NOT VOLUNTARILY, KNOWINGLY, AND INTELLI¬ 
GENTLY WAIVE _JiHIS/HER]__ MIRANDA RIGHTS 

First, the relinquishment of the [defendant’s Fifth Amendment] 
right must have been voluntary in the sense that it was the prod¬ 
uct of a free and deliberate choice rather than intimidation, coer¬ 
cion, or deception. Second, the waiver must have been made with 
a full awareness of both the nature of the right being abandoned 
and the consequences of the decision to abandon it. Only if the 
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“totality of the circumstances surrounding the interrogation” 
reveals both an uncoerced choice and the requisite ievei of com¬ 
prehension may a court properiy conciude that the Miranda rights 
have been waived. (Moran v Burbine (1986) 475 US 412,421,106 S 
Ct 1135.) 

rnhe constitutionai inquiry is not whether the conduct of state 
officiais in obtaining the confession was shocking, but whether 
the confession was “free and voiuntary: that is, [it] must not be 
extracted by any sort of threats or vioience, nor obtained by any 
exertion of any improper influence.” (Malloy v Hogan (1964) 378 
US 1,17,84 set 1489.) 

_JiDescribe facts that show defendant cannot be considered to have 
waived his or her Miranda r/g/its, integrating discussion of cases with 
similar fact patterns. Refer to exhibits or declarations attached to the 
motion that support your factual assertions.] _ 

DEFENDANT’S STATEMENT MUST BE SUPPRESSED BECAUSE IT 
WAS DELIBERATELY ELICITED AFTER THE RIGHT TO COUNSEL 
HAD ATTACHED, IN VIOLATION OF MASSIAH 

After the right to counsel has attached, whether the defendant is in 
custody or not, statements deliberately elicited by government 
agents without the protection afforded by the presence of counsel 
are inadmissible. (Patterson v Illinois (1988) 487 US 285,108 S Ct 

2389; Massiah v U.S. (1964) 377 US 201, 84 S Ct 1199.)_ [Describe 

fac^ concerning when and why right to counsel attached, integrating dis¬ 
cussion of cases with similar fact patterns. Refer to exhibits or declara¬ 
tions attached to the motion that support your factual assertions.] _ 

DEFENDANT’S STATEMENTS MUST BE SUPPRESSED BECAUSE 
THEY WERE COERCED 

Involuntary or coerced admissions are inadmissible at trial (Lego v 
Twomey (1972) 404 US 477,478,92 S Ct 619) because their admission 
violates defendant’s right to due process under the Fourteenth 
Amendment (Jackson v Denno (1964) 378 US 368,385,84 S Ct 1774). 
A confession is involuntary if it is not “the product of a rational intel¬ 
lect and a free will.” (Townsend v Sain (1963) 372 US 293,307,83 S Ct 
745, overruled on other grounds in Keeney v Tamayo-Reyes (1992) 504 
US 1,5,112 S Ct 1715; see also Blackburn v Alabama (1960) 361 US 
199,208,80 S Ct 274.) A necessary predicate to finding a confession 
involuntary is that it was produced Uirough “coercive poiice activity.” 
(Cotorado v Connelly (1986) 479 US 157,167,107 S Ct 515.) Coercive 
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police activity can be the result of either “physical intimidation or 
psychological pressure.” {Townsend, 372 US at 307; see also Black- 
bum, 361 US at 206 [“[CJoercion can be mental as well as physical, 
and... the blood of the accused is not the only hailmarlc of an uncon¬ 
stitutional inquisition.”) Whether a confession is involuntary must be 
analyzed within the “totality of the circumstances.” {Wthrow v Wil¬ 
liams (1993) 507 US 680,693,113 S Ct 1745.)The factors to be consid¬ 
ered include the degree of police coercion; the length, location, and 
continuity of the interrogation; and the defendant’s maturity, educa¬ 
tion, physical condition, mental health, and age. (See 507 US at 693; 
Yarborough v Alvarado (2004) 541 US 652,668,124 S Ct 2140.) 

[Describe facts concerning how the defendants statements 
were coerced by poiice tactics. Refer to exhibits or 
deciarations attached to the motion that support your factual 

assertions.] 

CONCLUSION 

Defendant moves to suppress_ [hisiher] _statement, made on 

_ [date]__ for the reasons given above. 

Defendant requests leave to file a supplemental supporting memo¬ 
randum after the hearing on the motion because evidence may be 
adduced at the hearing that witi require further briefing by the parties. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] 

_ [Typed name] _ 

_ ITitie if in public defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

Comment: The statements sought to be suppressed should be identified 
with specificity, although the motion may need to be expanded if the hear¬ 
ing produces other evidence of statements. There may be alternative 
grounds for the motion; each should be stated with specificity. The form’s 
sample grounds for objection are some of the most common. Any declara¬ 
tions and any exhibits, such as police reports or preliminary hearing tran¬ 
script pages, that are required to support the factual assertions made in 
your supporting memorandum should be attached to the motion. In almost 
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all instances, the primary witnesses will be police officers. In many juris¬ 
dictions, if given adequate notice, the prosecutor will arrange for the pres¬ 
ence of those witnesses. 

Motions in limine must specify the evidence to be admitted or excluded, 
and the grounds. See Evid C §§402-405. In limine motions are commonly 
made in chambers before trial begins. Rulings on motions made before 
trial, however, are not binding on the trial court, unless a statutory excep¬ 
tion applies, e.g.. Pen C §1538.5. See People v Leighter (1971) 15 CA3d 
389,394, disapproved on other grounds in Madril v Superior Court (1975) 
15 C3d 73,77. Any objection must be renewed at the time the evidence is 
offered during trial or the objection is waived, with several exceptions. 
People V Morris (1991) 53 C3d 152, 188, overraled on other grounds in 
People V Stansbury (1995) 9 C4th 824, 830 nl. The exceptions are: 

• A stipulation by the defense and prosecution that no further objection 
is required to preserve the objection (People v Morris, supra); 

• An objection that is specifically directed to an identifiable body of 
evidence and advanced when the court can see that evidence in con¬ 
text (People V Morris, supra); and 

• An objection concerning evidence that might impinge on the defen¬ 
dant’s constitutional or statutory rights, e.g., an involuntary statement 
(see People v Cahill (1994) 22 CA4th 296,309 n3). 

The tactical considerations in deciding whether to make this motion 
before trial, or in the trial court, are discussed in Crim Law §23.12. 

Some of the most common procedural attacks on motions to suppress 
are: 

• Failure to comply with California Rules of Court or local rales con¬ 
cerning timing, content, and notice of motion; 

• No standing; and 

• Defense failed to subpoena witnesses for hearing, so no basis for 
court ruling. 

Even if the defense motion is successful, the prosecution may still use a 
defendant’s voluntary statement for impeachment if it was excluded 
because of Miranda error (People v May (1988) 44 C3d 309), Fourth 
Amendment error (People v Moore (1988) 201 CA3d 877), or Sixth 
Amendment error (Kansas v Ventris (2009) 556 US 586, 593, 129 S Ct 
1841). Defense counsel also may “open the door” to admission of an oth¬ 
erwise inadmissible statement. See People v Rich (1988) 45 C3d 1036. In 
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addition, a defendant’s statement to mental health professionals during a 
court-ordered competency examination is inadmissible at trial for pur¬ 
poses of impeachment. People v Pokovich (2006) 39 C4th 1240, 1252. 
Coerced statements must be excluded from the trial entirely. James v Illi¬ 
nois (1990) 493 US 307,314,110 S Ct 648. 

Cross-Reference: On confessions and admissions generally, see Crim 
Law, chap 23. 
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Prior Convictions and 
Uncharged Misconduct 


I. OVERVIEW 

A. Defense Motion to Strike Prior Conviction §24.1 

B. Motion to Preclude Impeachment With Prior Conviction §24.2 


I. OVERVIEW 

§24.1 A. Defense Motion to Strike Prior Conviction 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE ABOVE-ENTITLED COURT, AND TO THE DISTRICT ATTOR¬ 
NEY OF_COUNTY, STATE OF CALIFORNIA: 

PLEASE TAKE NOTICE that on _ [date] _ , In Department _ [num¬ 
ber] _ at _ [time] _, or as soon thereafter as the matter may be 

heard, the defendant, _ [name] _, will move that the Court order the 

following alleged prior conviction of defendant to be stricken: 

_ [number seriatim] on [date of conviction] in_County 

for _ [specify offense] _. 

This motion wiil be made on the ground that _ [give ground, e.g., 

the prior conviction was constitutionally invalid in that the defendant did 
not freely, voluntarily, and intelligently waive the constitutional right to 
counsel, the privilege against compulsory self-incrimination, the right to 
jury trial, and the right to confront accusers] _. 

This motion wiil be based on this notice, the attached supporting 
memorandum, _ [the attached specify attached documents, e.g., tran¬ 

script of the plea, the minute order on plea, the written plea form, the dec- 
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laration of the defendant] _, all papers filed and records In this action, 

evidence taken at the hearing on this motion, and argument at that 
hearing. 

Date:_ Respectfully submitted, 

_ [Signature of attorney] 

_ [Typed name] _ 

_[7/f/e if in pubiic defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

[The supporting memorandum shouid start on a new page. 
Caption is unnecessary if attached to papers with caption 
and first-page caption inciudes all parts of motion. See §1.9; 
California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 

[The following argument is an example.] 

A DEFENDANT MUST BE INFORMED ON THE RECORD OF HIS OR 
HER CONSTITUTIONAL RIGHTS BEFORE ENTERING A GUILTY 
PLEA 

Defendants in misdemeanor and felony cases (see Mills v Munici¬ 
pal Court (1973) 10 C3d 288) must be informed on the record of the 
foilowing constitutional rights before entering a valid plea of guilty: 
the right to counsel; the privilege against compulsory self¬ 
incrimination; the right to trial by jury; and the right to confront 
accusers. (People v Howard (1992) 1 C4th 1132; see People v Sums- 
tine (1984) 36 C3d 909,914; Boykin v Alabama (1969) 395 US 238,89 S 
Ct 1709; In re Tahl (1969) 1 C3d 122,132.) 

A VALiD GUiLTY PLEA MUST BE VOLUNTARY AND iNTELLIGENT 
UNDER THE TOTALiTY OF THE CIRCUMSTANCES 

A prior conviction by guilty plea is not constitutionaily valid unless 
the record affirmatively shows that it was voluntary and intelligent 
under the totality of the circumstances. (People v Howard (1992) 1 
C4th 1132,1175.) 
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A CHALLENGE TO THE CONSTITUTIONAL VALIDITY OF A PRIOR 
CONVICTION CHARGED IN A PENDING CASE IS PROPERLY 
DECIDED BY THE TRIAL COURT IN WHICH THE CURRENT CASE IS 
PENDING 

The court In which a case Is pending that charges a prior convic¬ 
tion is the proper place to raise a challenge to the prior. People v 
Sumstine,supm. 

When a defendant has raised the issue of the constitutional valid¬ 
ity of a prior conviction, “the court shall, prior to trial, hold a hearing 
outside the presence of the jury in order to determine the constitu¬ 
tional validity of the charged prior or priors in issue.” {People v Cof¬ 
fey (1967) 67 C2d 204,217.) 

The trial court “shall strike from the accusatory pieading any prior 
conviction found to be constitutionaiiy invaiid.” {People v Coffey, 
supra.) 

THE PRIOR CONVICTION MUST BE STRICKEN BECAUSE DEFEN¬ 
DANT’S GUILTY PLEA WAS NOT VOLUNTARY AND INTELLIGENT 
UNDER THE TOTALITY OFTHE CIRCUMSTANCES 

_ [Give the details of defendant’s plea: (1) date; (2) court; (3) chaiyes; 

(4) rights given; (5) rights waived; (6) was defendant represented by 
counsel; (7) was there a written plea form (if so, attach a copy)\__j and 
__[(8) was the advice and waiver reported (if so, attach a copy). If you 
have sent for the plea form and/or transcript, but have not received it yet, 
you may want to attach a declaration from the defendant. Give case law 
support for your argument, selecting cases with facts similar to those of 
your case.]_ 


CONCLUSION 

For the above reasons, defendant requests that this court strike 

the prior conviction charged in the_ [complaint/information] _in this 

case. 
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Date:___ [Signature of attorney] 

_ [Typed name] _ 

_ [Titie if in pubiic defender 

office] _ 

Attorney for_ [name of 

defendant] _ 

[Each deciaration attached to a motion shouid start on a new 
page. Caption is unnecessary if attached to papers with 
caption and first-page caption includes aii parts of motion. 

See §1.9; Crim Law §18.5.] 

DECLARATION OF DEFENDANT IN SUPPORT OF MOTION 
TO STRIKE PRIOR CONVICTION 

I,_ [name] _, am the defendant In the above-entitled action. On 

_Jdate of convfction]__ in __ County, I was convicted of 

-Jspecify offense] _. At the time of my plea in the latter conviction, I 

did not know of my _ Jspecify right(s) in question, e.g., right to counsel, 
privilege against compulsory self-incrimination, right to jury trial, right to 

confront accusers]__. If I had known of _Jthis right/these rights] _, I 

would not have pleaded guilty. 

I declare under penalty of perjury under the laws of the State of 
Califomia that the foregoing is true and correct. 

Date:__ _ _ [Signature of declarant] _ 

_ [Typed name]__ 

Comment: A motion to strike a prior conviction on constitutional 
grounds may be made at any time from the date of the plea to the pro¬ 
nouncement of judgment. The defendant bears the burden of proving the 
constitutional invalidity of the prior conviction by a preponderance of the 
evidence. People v Curl (2009) 46 C4th 339, 351; Curl v Superior Court 
(1990) 51 C3d 1292,1296. 

Content The defendant cannot rely solely on a silent record to estab¬ 
lish violation of the Boykin-Tahl rights. Even if the transcript of the plea to 
the prior shows no advisements, the defendant must affirmatively allege 
that he or she was not aware of the rights. The defendant must also allege 
that he or she would not have pleaded guilty if aware of the rights. People 
V Cooper (1992) 7 CA4th 593,597. The defendant can meet this burden by 
testifying, or by producing an affidavit or declaration signed under penalty 
of perjury about the defect. If an affidavit or declaration is used, the defen- 
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dant must still be available at the hearing for cross-examination. Alterna¬ 
tively, trial counsel on the prior may be asked to submit a declaration. 

NOTE>- The defendant carmot attack the validity of a prior used to 
enhance a sentence on the ground of ineffective assistance of coun¬ 
sel, as distinguished from violation of the right to be represented by 
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counsel, in the prior proceeding. Custis v U.S. (1994) 511 US 485, 
114 S Ct 1732; Garcia v Superior Court (1997) 14 C4th 953. 

Exhibits. A certified copy of the reporter’s transcript of the plea or, if 
none is available, a copy of the minute order concerning the plea, and a 
copy of the written waiver form, if one was executed, should be attached 
to the motion as exhibits. See §1.25 on exhibits. 

Challenge to certain Vehicle Code priors. When the prior conviction 
is under Veh C §§14601, 14601.1, 14601.2, 23152, 23153, and 23103 as 
specified in Veh C §23103.5, the motion to strike is controlled by Veh C 
§41403. To challenge these priors on constitutional grounds, the defendant 
must state in writing, and with specificity, how he or she was deprived of 
his or her constitutional rights. This statement is filed with the clerk of the 
court. Service must be made on the prosecution in the current action and 
on the court that rendered the prior judgment at least 5 court days before 
the hearing on the motion. Veh C §41403(a). If the defense fails to comply 
with the above notice requirement and does not sliow good cause for the 
failure to comply, the court must hear the motion at the time of sentencing. 
Veh C §41403(c). 

Opposing the motion. The prosecution may file an opposition to the 
defense motion. Opposition is particularly important when it appears evi¬ 
dence exists to rebut the defendant’s contention that the prior is constitu¬ 
tionally infirm. See People v Howard (1992) 1 C4th 1132, 1175; People v 
Cooper (1992) 7 CA4th 593. 

Cross-Reference: On motions to strike priors, see Crim Law §§24.28- 
24.44. 


§24.2 B. Motion to Preclude Impeachment With 
Prior Conviction 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

PLEASE TAKE NOTICE that on_ [ofate] _in Department _ [num¬ 
ber] _ at _ [time] _, or as soon thereafter as the matter may be 

heard, the [defendant/District Attorney] will move the Court for an 

order precluding impeachment of _ [name of witness] _ with the fol¬ 
lowing prior conviction: _ [number seriatim] _ on _ [date of convic¬ 
tion] _ in_County for _ [specify offense] _. 
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This motion wili be made on the ground that the probative vaiue on 
credibility of such prior conviction is outweighed by the risk of undue 
prejudice. 

[Add if relevant] 

This motion will be made on the further grounds that defendant’s 
conviction for_ [specify offense] _may not be used for impeach¬ 

ment because it is not a crime of moral turpitude. 

[Continue] 

This motion will be based on the attached supporting memoran¬ 
dum, _ [the attached declarations(s), the attached exhibit(s)] _, all 

papers filed and records in this action, evidence taken at the hearing 
on this motion, and argument at that hearing. 

Date:_ _ [Signature of attorney] _ 

_ [Typed name] _ 

_[7/f/e if in public office] _ 

[The supporting memorandum should start on a new page. 

Caption is unnecessary if attached to papers with caption 

and first-page caption includes all parts of motion. See §1.9; 

California Criminal Law Procedure and Practice §18.5 (Cal 

CEB).] 

SUPPORTING MEMORANDUM 

[Select relevant arguments from examples, and include any 
additional relevant ones.] 

THE COURT MUST PRECLUDE IMPEACHMENT OF THE DEFEN¬ 
DANT WITH A PRIOR CONVICTION IF ITS PROBATIVE VALUE ON 
CREDIBILITY IS OUTWEIGHED BYTHE RISK OF UNDUE PREJUDICE 

On motion by the defendant, the trial court must weigh the proba¬ 
tive value of a prior conviction against its prejudicial impact and pre¬ 
clude its use to impeach the defendant if the risk of prejudice out¬ 
weighs any probative value. (Evid C §352; People v Collins (1986) 42 
C3d 378,389; People v Castro (1985) 38 C3d 301,306.) 

Among the nonexclusive factors the trial court may consider in 
exercising its discretion to exclude evidence are whether the prior 
conviction is near or remote in time to the present offense, whether 
the prior conviction is for conduct similar to the present offense, and 
whether impeachment will affect the defendant’s decision to testify. 
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(1986) 42 C3d 378,391; People v Beagle (1972) 6 C3d 
, 453.) Other circumstances of the case that may be relevant may 
also be taken Into account. People v Collins, supra. 

—[Tell what factors exist in your case that argue in favor of exclusion. 
Attach any documents as exhibits that support your assertions, and refer 
to them.] _ 

A PRIOR CONVICTION THAT DOES NOT INVOLVE MORAL TURPI¬ 
TUDE MAY NOT BE USED FOR IMPEACHMENT 

A prior conviction is inadmissible as a matter of law if the least 
adjudicated elements of the conviction do not necessarily involve 
moral turpitude. {People v Collins (1986) 42 C3d 378, 389; People v 
Castro (1985) 38 C3d 301,317.) 

__[C/fe specific authority in support of argument that the offense in 
question is not one of moral turpitude. See list of authorities in Crim Law 
§24.46]__. 

Date:_ _ [Signature of attorney] 

_[Typed name] _ 

_ [Titie if in public office] _ 

Attorney for_ [name of 

defendant] _ 

Comment: Both defense and prosecution witnesses may be impeached 
with prior felony convictions (Cal Const art I, §28(f)(4); Evid C §788) or 
with prior misdemeanor conduct {People v Wheeler (1992) 4 C4th 284). 

An opposition to the motion may be filed. Opposition is especially 
important when it is alleged that the prior conviction does not involve 
moral turpitude and there is case authority to the contrary or the issue has 
not been resolved. 

NOTE> If the prior is similar to the present offense, the prosecution may 
wish to use it as a prior bad act under Evid C § 1101 or may wish to 
sanitize it. See People v Foreman (1985) 174 CA3d 175. 

Cross-Reference: For discussion of impeachment, see Crim Law 
§§24.45-24.51. Bad acts (“similars”) are discussed in Crim Law §§24.52- 
24.55. 
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_ 25 _ 

Termination of Prosecution 
Without Judgment 


I. OVERVIEW 

A. Companion Volume §25.1 


I. OVERVIEW 

§25.1 A. Companion Volume 

This manual is a companion volume to California Criminal Law Proce¬ 
dure and Practice (Cal CEB). This chapter is reserved. 




9/14 


25-1 




9/14 



_ 26 _ 

Pleas and Case Settlement 


I. OVERVIEW 

A. Checklist: Felony Guilty Plea §26.1 

B. Plea Form, With Explanations and Waiver of Rights—Felony 
(Judicial Council Form CR-101) §26.2 


I. OVERVIEW 

§26.1 A. Checklist: Felony Guilty Plea 

NAME OF DEFENDANT 

CASE NO._ 

_ 1. HAS THE DEFENDANT GIVEN HIS OR HER TRUE NAME? 

_ 2. PROPER CHARGES {include priors, enhancements, and 

no-probation allegations) 

_ 3. IF PRO PER, the right to an attorney, appointed if necessary 

_ 4. TERMS OF PLEA BARGAIN (OMIT IF OPEN PLEA). SET 

FORTH AGREEMENT (e.g., does defendant wish to plead 
guilty/nolo contendere to petty theft, a violation of Pen C §488, 
to receive the agreed-to/court-indicated sentence of six months 
in the county jail, and dismissal of the two grand theft counts, 
violations of Pen C §487) 

_ 5. REASONS FOR PLEA BARGAIN {if charge is contained in Pen 

C §1192.7(a); see also Pen C §1192.6) 

_ 6. AGREEMENT CONDITIONAL ON: 

_ a. True name as stated 

_ b. Obeying all orders of court and appear as ordered if 

released pending sentencing {Cruz waiver; People v 
Cruz (1988) 44 C3d 1247) 

_ c. No violation of any laws other than minor traffic offenses 
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_ d. No prior convictions except as set forth 

If any of the above is untrue or if conditions have been violated, the court 

can sentence to maximum penalty as set forth hereafter and plea cannot 

be withdrawn. 

_ 7 CONSTITUTIONAL RIGHT RE CHARGES AND ALL ALLEGA¬ 
TIONS (PRIORS, ETC.) TO JURY TRIAL/COURT TRIAL (and 
preliminary hearing, if certified plea) 

_ 8. CONSTITUTIONAL RIGHT RE CHARGES AND ALL ALLEGA¬ 
TIONS (PRIORS, ETC.) TO CONFRONTATION AND CROSS- 
EXAMINATION 

_ 9. CONSTITUTIONAL RIGHT RE CHARGES AND ALL ALLEGA¬ 
TIONS (PRIORS, ETC.) TO NOT INCRIMINATE ONESELF 

_ 10. CONSTITUTIONAL RIGHT RE CHARGES AND ALL ALLEGA¬ 
TIONS (PRIORS, ETC.) TO PRESENT EVIDENCE; SUB¬ 
POENA WITNESSES AT NO COST; TESTIFY ON OWN 
BEHALF 

_ 11. MAXIMUM SENTENCE. (If minimum sentences or parole eligi¬ 
bility for life crimes are discussed, be sure of accuracy. Do not 
discuss Board of Prison Terms guidelines or Matrices.) 

_ 12. IF IMMEDIATE INCARCERATION: State prison or county jail 

under Pen C §1170(h) for_years. Postrelease community 

supervision (PROS) for dangerous offenders (maximum 3 
years) thereafter for_years (see below). 

_ 13. PAROLE OR PROS TIME PERIOD: 

_ a. Determinate sentence: 3 years, with certain exceptions 

under PROS (Pen C §3000(b)(1); Pen C §3465(a)). 

_ b. Life sentence, nonmurder: 5 years (Pen C §3000(b)(1)). 

_ c. Life sentence, specified felony sex offenses (under Pen 

C §§667.61,667.71): 10 years (Pen C §3000(b)(2)-(3)). 

_ d. Specified sex offenses with victim under 14 years of age: 

20 years and 6 months (Pen C §3000(b)(4)(A)). 

_ e. Murder sentence, parole for life (Pen C§3000.1(a)(1)). 

_ f. Life sentence: Additional 1-year maximum for parole vio¬ 
lation plus 1 year for misconduct during revocation con¬ 
finement (Pen C §3057). 
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_ g. Parolee placed in custody: Up to 180 deqrs in custody for 

the parole violation(s). Pen C §3455. 

14. PROBATION OR SPLIT JAIL SENTENCE AFFORDING MAN¬ 
DATORY SUPERVISION (Pen C §1170(h)(5)(B)): (No immedi¬ 
ate state prison or fuii county jaii term, i.e., imposition of 

sentence suspended; or _years state prison or county jail, 

execution of sentence suspended plus probation or mandatory 
supenrision.) 

_ a. Ineligible. 

_ b. Eligible for felony probation and suspended state prison 

sentence: 

_ i. Possible 1-year county jail term per count 

_ ii. Minimum Jail term, if applicable (see, e.g.. Health 

& S C §11550(a)) 

_ iii. Up to 5 years probation 

_ iv. Conditions of probation (e.g., search, testing, 

restitution) 

_ V. Up to maximum prison term if probation violated 

and revoked after PV hearing (with parole con¬ 
sequences thereafter) 

_ c. Eligible for split sentence under Pen C §1170(h)(5)(A) 

(county jail term for part of full sentence and remainder 
of sentence suspended and defendant subject to manda¬ 
tory supervision by county probation department). 

15. FINES: 

_ a. General (Pen C §672) 

_ b. Restitution Fund fines (Pen C §1202.4; People v Soria 

(2010) 48 C4th 58, 63) 

_ c. Drug fines (see, e.g.. Health & S C §§11350,11352.5, 

11360,11372) 

16. OTHER CONSEQUENCES (if applicable): 

_ a. Registration: narcotics (Health & S C §11590); sex 

offenses (Pen C §§290-294); arson (Pen C §457.1) 

_ b. Payment of costs or fees such as drug education (Health 

& S C §11372.7) 
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__ c. AIDS testing (Pen C §1202.1) 

_ d. Revocation or suspension of driver’s license (Veh C 

§§13202,13202.5,13350-13352) 

_ e. Possible commitment to Division of Juvenile Facilities 

(Welf & IC §§1731,1731.5): if not accepted, possible 
state prison; note Welf & IC §707.2 cases 

_ f. Serious felony (Pen C §1192.7(c)) 

_ g. Deportation, exclusion, or denial of naturalization (Pen C 

§1016.5) 

_ h. Waiver of appellate rights (all or particular ones, e.g., re 

previous unsuccessful motion to suppress) 

_ i. Waiver of custody credit 

_ j. Effect on any current probation or PROS 

_ k. Ineligibility for current or prospective county jail incar¬ 
ceration (which has the advantages of obtaining 50 per¬ 
cent credits and would not require postrelease 
community supervision) for conviction of a serious (Pen 
C §1192.7(c)), violent (Pen C §667.5(c)), or registrable 
sex offense felony. Also ineligible are certain convictions 
under Pen C §186.11 and more than 60 other 
nonserious, nonviolent, and nonregistrable crimes 
deemed serious enough to be retained as state prison 
offenses. An enhancement may make the conviction a 
serious or violent felony as well. Pen C §3000.08(a)(3). 
(Note: An offender is ineligible for county jail if he or she 
is convicted under any offense statute that does not 
explicitly set forth a triad of sentences to be served “pur¬ 
suant to subdivision (h) of Section 1170” or equivalent 
language.) 

17. ACKNOWLEDGMENTS 

_ a. Free and voluntary 

_ b. No promises or threats 
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_ c. Discussed elements, defenses, and consequences with 

attorney 

_ d. Not under influence of alcohol, drugs, or medicine 

_ e. Sentence imposed by different judge {Arbuckle waiver 

{People V Arbuckle (1978) 22 C3d 749) {particularly in 
certified pleas) 

_ f. Sentencing judge may consider criminal history and 

entire factual background of case, including unfiled, dis¬ 
missed, or stricken charges or allegations when granting 
probation, ordering restitution, or imposing sentence 
{Harvey waiver) {People v Harvey (1979) 25 C3d 754) 

_ g. Effect of plea of nolo contendere 

_ h. Pleading guilty because guilty in truth and in fact or other 

evidentiary basis 

_ i. Factual admission by defendant 

_ ii. Stipulation by counsel 

_ ili. Court review of evidence 

_ iv. People v West (1970) 3 C3d 595 (defendant tak¬ 
ing advantage of plea bargain agreement) 

_ 18. DOES COURT WISH TO INQUIRE ABOUT PLEA? 

_ 19. TAKE PLEA/ADMISSIONS (PRIORS, ETC.) 

_ 20. COUNSEL JOINS IN WAIVERS AND CONCURS IN PLEA 

_ 21. PEOPLE JOIN IN WAIVERS AND CONCUR IN PLEA 

_ 22. COURT MAKES FINDING OF FREE, VOLUNTARY, AND 

KNOWING WAIVER AND ACCEPTS PLEA 

Comment: A felony is a crime punishable by death, by imprisonment in 
the state prison, or by imprisonment in a county jail under the provisions 
of Pen C §1170(h). Pen C §17(a). 

Sentencing judges have the discretion to split local county jail sentences 
between actual custody and mandatory supervision by the local county 
probation officer. Pen C § 1170(h)(5)(B). Realignment legislation also 
changed the custody credits formula so that most nondangerous offenders 
whose offense occurred after October 1, 2011, receive 50 percent cred¬ 
its. Pen C §4019(f), (h). Defendants convicted of a violent or serious 
felony who receive probation also are eligible for 50 percent credits. 
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Under § 1170(h)(5)(B), offenders whose county jail sentences are split 
receive presentence credits under Pen C §4019 while in custody, but only 
actual time credits once they are being supervised. County probation offi¬ 
cers will supervise most parolees. 

Inmates released from county jail and not subject to a split sentence will 
not be supervised (i.e., no postrelease supervision). Defendants convicted 
of felony offenses still punishable by state prison are subject to postrelease 
community supervision (PRCS) (as distinguished from mandatory super¬ 
vision under a split county jail sentence), which replaces the concept of 
parole. See Pen C §§3450-3465. See also Pen C §3000.08(b). PRCS may 
be ordered for up to 3 years, with certain exceptions for early termination. 
Pen C §§3451,3456(a)(1); Cal Rules of Ct 4.540(b)(1). The superior court 
is the parole authority for each county. Individuals released on PRCS are 
subject to county supervision and the Board of Parole Hearings has no 
jurisdiction over them. Pen C §§3451, 3456-3457. 

Cross-Reference: For further discussion of PRCS, see §47.1. Guilty 
pleas are discussed in California Criminal Law Procedure and Practice, 
chap 26 (Cal CEB). 
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§26.2 B. Plea Form, With Explanations and Waiver 
of Rights—Felony (Judicial Council Form 
CR-101) 


CR-101 



(2) Re£Kl this form carefidiy. For each item, if you understand and agree with what you read, put your 
initial in box to the right of the item. For any item teat does not apply to you or that you do not 
understand, leave the box blank. 


(3) On page 6, ^n and date the form under "DEFENDANTS STATEMENT.” 

(4) Keep in mind that the court cannot give legal advice, if you have any que^ons about anyfoing in tois 
form, a^ your attorney. 


1. CHARGES AND MAXIMUM TERM. I vrant to plead gu% or no (xxitest ("nolo confrere*) to the diaiges and 

allegations Gsted betow. I understterd that toe minimum and mardmum pteralGes for the (toarges to which I am pleatfing 
guSty or rro (xmtest are &st^ below. 


COUIW 

CHATOES 

(ScnoN a OEScwpnoN) 

VEARS^ MONTHS 

PRKtR COrMCTMm. ENHM<iCeia£NTS. 

8 SPECIAL AU.EGAnOf@ 

(SECTTON S DESCRIPTION) 

VEARS/MONTT^ 

TOTAL 

hUlMlti&iM 

AiVocaiUtiA 



TIME 

















































1 ASOREGATEUAXIlWiaTIBIEOFIMn^CNBENT 1 




PLEA AGRKMBIT. I understand that I must tell toe court on tote form about any promises anyone has made to me about toe 
sentence I wdl receive or toe seiteice recommendations that will be made to toe court My attorney, toe court or toe prosecutor 
has explained to me that if I plead gu3^ or no contest to Ihe charges and admit the allegabons listed above, the court wiD s«itence 
me as foflovi^- 


Chedi one: | j State Prison (or the Dtviaon of Juvenite JusGce) I I County Jail far 

(1) I I years and months or 

(2) I I Not less than years and months and/or not more than years and 

(3) CZII Other(«3e<^;. 

Probation for years urrder oortditions to be set by the court including: 

I .I days in the county JaO or 

1 I up to days in the county Jail. 


INITIALS 

□ 

□ 


I understand that a vidlatton of any of the conditions of probation, induding failure to complete a drug education or tieabnent 
program, if ordered the court may cause toe court to send me to county jail or stete prison for up to the "Aggregate 

Maximum Tbne of Imprteonment” ^ecified in item 1. which may inctude a period of mandatory supervision under Penal 
Code section 1170(hX5)(B) if the court sends me to county jail. 


Fonn A|ipn»ed for OiEtiraial Use 
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PEOPLE OT THE STATE OF CALIFORNIA v. 

CA^ NUMBER; 

Defendants): 



2. c. Split Sentence (1170(h)(S)(B)): years and days in die county jail and years and days on 

irmndatory supervision under conditions set by the court I understand that if I viohite any of the tenns or conditions 
of mmidatory supen^sion, I may be remanded into custody for ttie entire unserved portion of the sentence. 

d. Narcotics Addiction Confinement 

i und^stand that if the court finds that I am sidicted to narcotics or in immediate danger of becoming a narcotics 
addid, the cxnjrt may send me to a narcotics detention, treatment, and rehabiitiation facility for up to the amornt of 
time i would otherwise have served fo prison. 


□ 

□ 


e. Open Plea 

1 ■ I I I understand the maximum and minimum sentences for the charges and aiiegations stated on page 1. 
No one has made any other promises to me about what sentence the court may order. 

2. I I I understand that I am not eligible far probation. 

3. I I I understand that I will not be granted probation unless the court finds at the time of sentencing that this 

is an unusual case where the inter^ts of ju^ce would be best served by granting probation. 

f. ftestitution. Statutory Fees, and Assessments 

i understand that the OHjrt will order me to pay the foliowing amounfo (if an amount is not yet known, TBD" for ’’to 
be determined" is entaed next to the $); I must prepare financial disd^ure statanents to asast the court to 
det^mining my ability to pay; and refusal or failure to prepare the required financial cfisdosure statem^ts may be 
us«l against me at sentendng: 


□ 

□ 


1 • I I $ to the Vi^im Restitution Fund 

2. I.I $ restitution to actual victims 

3. $ restitution to the State of Califbmia, Victims of Crime Fund 

I I $ court operations assessment 

t I $ court facilities assessment 

r"’"l $ base fine plus any applicabte penalties, assessments, and surcharges 

7- □□ $ other (Spec^j: 

I I $ other (specj^); 

9- I I /Vi (additional) amount to be determined by the court at sentendng or such other heating as the court may set 


g. Parole Revocation or Probation Revocation Fine 

I understand that if I am sentenced to state prison, the court will impose a parole revocation fine, which will be 
collected only if my parole is later revoked. I also understand that if I am granted probation, the court will impose a 
probation revocation fine, which will be collected only If my probation is later revoked. 

h. Dismissal of Other Counts 

I und^stand that as part of the plea ^reement bargain, the fdiowing counts will be dismissed after sentencing. 


□ 

□ 


t understand and agree that the sentencing judge may consider facts underlying disrrfissed oounte to determine 
restitution and to sentence me on the counts to which I am enterfog a pies. 


□ 


i. Other Terms (specify): 


□ 


CR-101 {Res May 2S, 201^ 
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CR-101 


PEC»>IJE OF THE STATE OF CALIFORNIA v. 

Defendant(s); 

CASEMJUaER; 

3. CONSEQUENCES OF MY PLEA 


INITIALS 

I underdand ttiat a no contest plea is the same as pleading guilty and teat if 1 plead no contesL 1 wifi be convicted and 
my no contest plea could be used against me m a dvti ca^. 

□ 


b. Parole and Postretease Community Supervteion 

I uncterstand that if I am sentenced to state prison or a narcotics treatment fecitity 

(1) I v^l be placed on parole orfxistiBieaseaimmunity supervision for up to 

(2) If I abscond or the court tolls my supervision, the total time of parole or postrelease community superviaon can 
be extended. 

(3) If I violate any of the terms or conditions of my parole, I can be sentenced to county jail for up to 180 days for 
each violafion, or returned to state prison for up to one year, up to a maximum of years, if | viotote any of the 
terms or conditions of (Kistrefease community supervi^n. I can be sentenced to county jail for up to 180 days for 
each viototion, for up to a maximum of 3 years. 


□ 


a Effect of Convicrion on Other Cases 

I understand that a convit^on in this case may constitute a viotation of any otiter oirrent grant of parole, mandatory 
sui^rviston, postretease community sup^vision. or probation in any other case and that I may receive additicmai 
punishment as a result of that violation. 


□ 


d. 


Itegtotradon 

I understand that I w3) be required to regeter vrith the local pdice agency or sheriffs department in the city or county in 
whidi I reside as 


□ 


(1) CZ] an arson offender (4) I I a sex dfender (this reotetradon is a lifelono renuirementt 

(2) I I agangmember (5) 1 || othg(spedity); 

(3) { I a narcofcs offender 

and that if I toil to register or to keep my regidration current for any reason, new felony (Timinal diarges may be 
filed against me. 

e. Prints and DkM Samples 

I understand that I must provide bioiogtoal samples and prints for identification purposes induding buccal (mouth) 
swab samples, right thumb prints, |»lm prints of eadi hand, and blood ^jedmens or other tHOtogtoat samples 
requirol law—and that fefflute to do so constihites a new oimlnai offense. 

f. Serious or Vloleid Felony 

(1) [ ~~ ] I und^tand that by pleading guilty or no contest to a serious or violent felony ("strike"), Ihe penalty for 

any future felony conviction wfli be inoeased as a result of my convicion in ttiis case, depending on the 
number of strikes I have, up to a mandatory prison sentence of double the term otherwise provided or a 
term of at least 25 years to fife. 

(2) I I I understand that if I am convicted of a violant fetony, jail or prison oondud/work-time credit I may accrue 

will not exceed 15%. 


□ 


□ 


(3) I I I understend that if I am admitting a prior strike convtotion, prison work-time credit ihat I may acoue wfil 

not exceed 20% of the txrial term of imprisonment 

(4) I \ I understend that if I am convicted of murda- or a third felony conviction of certain offeree, I am 

ineligtble to receive work-time craiits. Count is sudi an (rffense. 


g. Prior Prfeon Term or County Jail Sentence Under Penal Code Section 1170(hM5) 

I understend that if I am sentenced to prison or county jail unda Perral Dsde section 117(^)(5), tee penalty for any 
toture felony convidion may be increased as a result of it^ incaroeratfon In this case. 


□ 


h. Driver's License and Vehicle Forfeituie 

I understand ihat my privilege to drive a motor vehicle may be revoked or suspended by the anirt or the Cafifbmia 
Department of Motor Vehides, and my vehide may be ordered forfeited if it was involved in the offense. 


□ 


CR'101 (Rev. May 2016] 
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CR-101 


PE<»>LE OT THE STATE OF CALIFORNIA v. 

CASE NUMBER: 

Defendant(s): 



3- i. 


Immigralion Consequences 

i understand that if I am not a citizen of the United States, my plea of guilty or no contest may or, with certain offenses, 
wiD in my d^ortatuHi, exclusion from reentry to the United States, and denial of naturalization and amnesty, and 
that the api^of^e consulate n»y be informed of my oonvic^on. The offenses that will result in such inmiigration 
action inchide. but ate not limited to, an aggravated fdony, conspiracy, a controlled substance offense, a firearm 
offense, and, under certain cararmstances, a moral turpitude offend. 


INITIALS 


□ 


j- Firearms 

I underhand that fisderal and sfete laws prohibit a convicts felon from posseting fireams or ammunition for fife. 


□ 


k. Other Coitsequences (^ec^ 

□ 


4. RIGHT TO AN ATTORNEY 

I understand that I have the right to an attorney of my choice to represent me throughout the proceedings, tf I cannot 
afford to hire an attorney, the cxiurt w^l appoint one to repr^ent me. 

I hereby give up my right to be represented by an attorney. 

5. OTHER CONSTfTUnONAL RIGHTS 

I understand that I am entitled to each of the foOowing rights as to the charges listed in item 1 (on page 1): 

a. Right to a Jury Trial 

I understand that I have a right to a greedy and pubfic jury triaL At the trial, I would be presumed to be innocent, 
and I could not be convicted unless, after hearing all of the evidatc», 12 bnpartial jurors chosen from the 
community were unanimously convinoed beyond a reasonable doubt that I am guilty. I have a right through my 
counsel, to participate in jury selection. 

b. FUght to a Court Trial 

I understand hat as an alternative to a jury triat if the prosecutor agrees, I may give up a jury tri^ and have a 
coifft trial in which the judge alone, without a jury, hears the evidence. I still ooidd not be competed unless, after 
hearing ail of the evidence, the judge was convinoed beyond a reasonable doubt that I am guilty. 

c. Right to Confront and Crass-Enunine Witnesses 

I understand that I have the right to confront and cross-examine all writnesses testifying against me. This means 
that the prosecuition must produce the witnesses in court, they must testify under oath in my presence, and my 
attorrrey may question them. 

d. Right to Remain Silent and Not to incriminate Myself 

I understand that I have the right to ranain sfient, and my silence cannot be considered as evidence against me. I 
undo^tand that I also have the right not to incriminate myself, and I cannot be forced to testify. 

e. Right to Produce Evicfence and to Present a Defense 

t understand titat i have a right to present evidence and to have the court issue subpoenas to bring to court ail 
witnesses and evidence favorable to me, at no cost to me. I also have the right to testify on my own behaif. 

6. BEFORE THE PLEA 

a. Disinisslon With My Attorney 

Before entering this plea, I have Imd a full oiqrcMrtunIty to discuss the foltowing with my attorney: 

(1) The facts of my case; 

(2) The elements of the charged offenses, prior convictions, enhancements, and spedal afiagations; 

(3) Any defenses that I may have; 

(4) My constitutional and statutory rights and waiver of those rights; 

(5) The consequences of this plea, mduding the immigration consequences; and 

(6) Anything else I think is important to my case. 


□ 

□ 


□ 


□ 


□ 


□ 

□ 


□ 
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CR-101 


PEOPLE OF THE STATE OF CAUFORNIA V. 

CASE NUMBER; 

08fendant(8): 



6. b. Questions 

I have no further questions of the court or of my ahomey with regard to my plea and admtssiais m this case, any of 
the rights, or anything else on this form. 

c. Stipubihon to Commissioner 

I under^nd that i have the right to have a judge take my piea and sentence me. I give up this right and agree to have 
a commmissoner, sitting as a temporary jwlge, take my plea and sentence me. 

d. Medications or Controlled Substances 

I am not taking any medication that affects my ability to understand this fom and the omsequenoes of my pfea, have 
not rer^tiy consumed any aloohol or drugs, and am not suffairtg from any m«iical cortdiSon, except for the fcdlowirtg: 


□ 

□ 

□ 


e. 


Court Approval of Plea Agreement 

I understand that the piea agreement in item 2 (on pages 1 and 2) is based on the facts before the court I understaiKi 
that if the court approves this plea agre^ent the approval of the court is not binding, and that the court may withdraw 
its approval of the piea agreai^ upon further considefation of the matter. I understand ttrat if the court withdraws its 
approval of this plea agreement I will be allowed to wifodraw my plea. (P«r. Code, § 1192.5.) 


□ 


7. STATUTORY RIGHT TO A PREUMINARY HEARING 

I understand that before I have a trial, the law gives me the r^ht to a speedy preBminary hearing at which the 
proseoition would produce evidoice and the court mu^ ttnd reasonable cause to befieve I committed the crimes witti 
whidr I have been diarged. I understand that I have aD of the above constitutional rights at the preliminary hearing, 
except for the right to a jury trial. 

Igive upmyrfghttoapfeamfnaryhearingandtheconsbtutional ifghts listed in itun S (on pa^ 4). 

8. WAIVER OF CONSTITUTiONAL RIGHTS 

I give up, for each of the charges and allegations listed in item 1 (on pa^ 1), my right to a jury trial, my right to 
a court trial, my right to oonfiront and cross-examine witnesses, my right to remain silent and not to muiminate 
myself, and my right to produce evidence and to present a defense, including my right to t^tify on my own 
behalf. I understand that I am, in foct, incriminating myself with rriy piea. 

9. THE PLEA 

I freely and voluntorily plead j 1 GUILTY j t NO CONTEST to the charges l^ed in item 1 (on page 1) and 
admit the allegations Gstsd in item 1 (on page 1), understanding that this plea and admisaon will lead to the penalties 
iBted in item 2 (on pages 1 and 2). 


□ 


□ 


□ 


a. 1 offer my plea of guilty or no contest freely and voluntarily and with full understanding of everything in this forra 
No one has made any threats, used any force against me. my family, or my loved ones; or made any promises to 
me. exo^ as fisted in ttiis form, in order to convince me to p^d guiify or no contest 

b. I understand that the court to required to find a foctual basis for my plea to make sure ttiat I am entering a 
plea to the proper offenses under 0ie facts of thecae. 


□ 


i offer to the court the following ss the basis for my plea of gulify or no contest and any admissions: 
(1) I understand ttiat ttie court may consider the following as proof of the foctual basis for my plea: 

(a) I I Prefimtoary hearing transaipt 

(b) 1 I Poficer^oit 

(c) I i Probation report 

(d) I I WeSare investtgatot's declaration 

(e) 1 I Court docwnwits regarding any alleged prior offenses 

(f) I I Other (^Teci^;. 

(9) IZU (Specify facts): 


□ 
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CASE NUMBER: 

Defendant(s): 



9. b. {2) I am pteaiftng guilty or no contest to talie advantage irf a plea agreement (my attorney will ^pulate to 
a toetual basis for the plea). {People v. West (1970) 3 Cai.3d 535.) 



10. AFTER THE PLEA 

a. Sunrencter 

I understand that the a»urt is allowmg me to sunendm- at a later date to begin serving time in custody. 

I agree that if I toil to appear on the date for surrender or sentencing without a legal excuse, my plea will become 
an "<ven plea“ to the court, I will not be allowed to wittidraw my ptea. and I may be sentenced up to the ntoximum 
allowed by law. 

b. Sentencing Court 

I underhand that I have the right to be sentenced by the same judge or commissioner who takes my plea. 

I give up that right and agree teat any Judge or ojmmi^ioner nr^y sentence me. 

c. Sententing Date 

I understand that I have Ihe right to be sentenced within 20 court days. I give up that right and agree to be sentenced 
at a later date. 

11. MANDATORY WARNING 

I understand that if I am charged witti violating Vehicle Code sermon 23103, as specified in Vehicle Code section 
23103.5, or Vehide Code sections 23152 or 23153, the follomng warning applies: 


□ 

□ 


□ 

□ 

□ 


You are hereby advised that Ireing uncter the Influence of alcohol or (bugs, or both. Impairs your aAiility to 
safely operate a rrtotor vehicle. Therefore, it is extremely dangerous to human Gte to drive while under flie 
influence of alcohol or drugs, or bofli. If you continue to dMve while under die influence of alcohol or drug^, 
or both, and as a result of that driving sonreone is killed, you can be charged widi murder. 

_DEFENDANT’S STATEMENT_ 


I have read or have had read to me this form and have inidaled each of the Items that appifes to my ease. If I 
have an attorney, I have discussmt each item with attorney. By putting my initiato next to die itrens in this 

form, i am indicadng dial I understend and agree widi what is steded in each item that I have inidaled. The 
nature of the charges, possible defenses, and effects of toiy prior convictions, enhanraments, and special 
aliegadons have been explained to me. I understend each of the rights oudined above, and I g^e up each of 
them to enter my plea. 


DEFENDANTS SIGNATURE 


DATE 


_ ATTORNEY'S STATEMENT _ 

I am the attorney of record for the defendant I have reviewed ttiis form with my dient I have eiqilained eadi of the items in the 
form, induding toe defendanfs consfituttonal and statutory rights, to the defen^t and have answered dl of his or her ciu^Uons 
vrito regard to those rights, the other items in this form, and the plea agreement I have also discussed ttte facts of toe case unto 
the defendant and have explained the nature and elements of each ctoarge; any possible def^ises to toe charges: the died of 
any prior oonvidions, enhanc^nente, and spedal aOegations; and toe consequences of the plea. 

I concur in the plea and admissions and join in the weaver of the defendan fs co nditutional and statu tory rights, arxl i hereby 
stipulate that toere is a tectual basis for toe plea and refer the court to the I I police report j j preliminary hearing transcript 
rn probation report other (specify): (Peofde v. tdfed (1970) 3 Ca!.3d 595.) 


ATTORNEY’S SIGNATURE 


DATE 
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_ 27 __ 

Pretrial Diversion, Deferred 
Entry of Judgment, and 
Preplea Probation Report 


I. OVERVIEW 

A. Declaration of Ineligibility for Pretrial Diversion §27.1 


I. OVERVIEW 

§27.1 A. Declaration of Ineligibility for Pretrial 
Diversion 

[The first page of every paper filed in court must begin with a 
caption, in the format prescribed by Cal Rules of Ct 2.111. See 
sample first page in §1.12. For discussion of Cal Rules of Ct 
2.111, see §§1.4-1.10.] 

TO THE HONORABLE JUDGE OF THE ABOVE-ENTfTLED COURT, 
THE DEFENDANT, AND DEFENSE COUNSEL: 

I, [name of declarant] , do hereby declare as follows: 

I am a Deputy District Attorney of the County of_. I am 

informed and believe that there is evidence from_ [e.g., available 

police reports, interviews, personal observations]__ that the defendant, 
_ [name] _, is ineligible for pretrial diversion under Penal Code sec¬ 
tion 1000. 

Penal Code section 1000(a) in substance provides that a defendant 
is ineligible for pretrial diversion if any of the following apply to the 
defendant: 

(1)The defendant has a prior conviction for an offense involving a 
controlled substance not listed in Penal Code section 1000 within 
five years prior to the date of the current charged offense. 


8/18 


27-1 




§271 


California Criminal Law Forms Manual • 27-2 


(2) The present offense involves a crime of violence or threat of 
violence. 

(3) There is evidence of a contemporaneous violation relating to 
narcotics or restricted dangerous drugs other than a vioiation of the 
offenses iisted in Penai Code section 1000(a). 

(4) The defendant has a feiony conviction within five years of the 
present offense. 

The specific facts within Penai Code section 1000(aK1)-(4) provid¬ 
ing that defendant is ineiigibie for pretriai diversion are as foiiows: 

_ [Specify] _. 

i deciare under penaity of perjury under the iaws of the State of 
Caiifomia that the foregoing is true and correct. 

Date:_ _ JName of District Attomeyl_ _ 

District Attorney 

__lSignature of deciaranf] _ 

_ [Typed name] _ 

Deputy District Attorney 

Comment: If the defendant is found ineligible for pretrial diversion, the 
prosecuting attorney must either file with the court a declaration in writing 
or state for the record the grounds on which the determination is based. 
This information must be made available to the defendant and defense 
counsel. Pen C § 1000(b). Defense attorneys should ensure that the district 
attorney follows this mandate to preserve the record on appeal. See People 
V Brackett {\99A) 25 CA4th 488,496. The sole remedy of a defendant who 
is found ineligible for pretrial diversion is a postconviction appeal. Pen C 
§1000(b). See People v Sturiale (2000) 82 CA4th 1308,1313. A defendant 
is not ineligible for pre-2018 deferred entry of judgment (DEJ) on the 
basis of evidence of a violation related to alcohol only, such as driving 
under the influence of alcohol. See People v Orozco (2012) 209 CA4th 
726. This should also hold true for pretrial diversion, given that the legis¬ 
lature adopted the same language as in the former statutory scheme. 
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Cross-Reference: See California Criminal Law Procedure and Practice, 
chap 27 (Cal CEB). 


9/14 




9/14 




_ 28 _ 

TVial by Court or Jury 


I. OVERVIEW 

A. Companion Volume §28.1 


I. OVERVIEW 

§28.1 A. Companion Volume 

This manual is a companion volume to California Criminal Law Proce¬ 
dure and Practice (Cal CEB). This chapter is reserved. 


0 
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Jury Selection 

Michael Begovich 



I. OVERVIEW 

A. Jury Selection Chart §29.1 

B. Sample Jury Questionnaire §29.2 

C. Sample Jury Questionnaire: Capital Case §29.2A 

D. Juror Questionnaire for Criminal Cases (Judicial Council Form 
MC-002) §29.3 

E. Sample Questions (No Questionnaire): Sexual Molestation of 
Boys §29.4 

F. Sample Questions (No Questionnaire): Rape of Woman by 
Former Boyfriend §29.5 

G. Sample Questions (No Questionnaire): Murder of Infirm Family 
Member §29.6 

H. Sample Questions (No Questionnaire): Murder of an 
Infant §29.7 


I. OVERVIEW 

§29.1 A. Jury Selection Chart 
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Juror 

name(s) 

Sex 

Age 

Occupa¬ 

tion 

Marital 

Status 

Children 

Spouse’s 

occupa¬ 

tion 

Personal 

knowledge 

of 

witnesses/ 

victim? 

Past jury 
duty? 

Verdict 

Hung 

Jury? 

Juror No. 1 











Juror No. 2 











Juror No. 3 





_ 






Juror No. 4 











Juror No. 5 











Juror No. 6 











Juror No. 7 











Juror No. 8 











Juror No. 9 












C9> 

lO 

<o 


29-3 • Jury Selection 



9/14 


Juror 

name(s) 

Sex 

Age 

Occupa¬ 

tion 

Marital 

Status 

Children 

Spouse’s 

occupa¬ 

tion 

Personal 

knowledge 

of 

witnesses/ 

victim? 

Past jury 
duty? 

Verdict 

Hung 

Jury? 

Juror No. 10 











Juror No. 11 











Juror No. 12 












Juror 

name(s) 

Seen 

public¬ 

ity? 

Where? 

When? 

Formed 
opinion 
based on 
publicity? 

Overall 
feeling 
about juror 

Chal¬ 
lenged for 
cause? 

Peremptory 
challenge 
by defense? 

Wheeler 

challenge 

(by 

whom)? 

Miscella¬ 
neous infor¬ 
mation 

Juror No. 1 










Juror No. 2 










Juror No. 3 










Juror No. 4 













) 
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Juror 

name(s) 


Juror No. 5 


Formed Wheeler 

Seen opinion Overall Chal- Peremptory challenge Miscella* 

public- based on feeling lenged for challenge (by neous Infor- 

Ity? Where? When? publicity? about Juror cause? by defense? whom)? matlon 


Juror No. 6 


Juror No. 7 


Juror No. 8 


Juror No. 9 


Juror No. 10 


Juror No. 11 


Juror No. 12 
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Comment. Check with the trial judge’s clerk at the beginning of the 
trial to find out how that judge numbers the jury seats and modify the 
12-space chart accordingly. Many trial judges use a “six-pack” approach 
whereby between 18 and 24 jurors are in the panel that gets questioned. 
After challenges are exercised, and if less than 12 jurors remain, the judge 
calls additional prospective jurors to fill the empty seats. Trial attorneys on 
both sides traditionally use a chart like the one printed above during jury 
selection and voir dire to take notes on the personalities, preferences, and 
any special concerns with respect to prospective jury members. 

Most felony criminal trials in California last 3 to 5 court days. Voir dire 
for defense coimsel is often limited to no more than 30 minutes per panel 
by the trial judge. Consequently, questions need to be focused and case- 
specific to succeed in persuading those potential jurors who are predis¬ 
posed not to disclose to, in fact, disclose. Body language is considered in 
the calculus of whether to exercise a peremptory or cause challenge on a 
particular juror. If defense counsel writes feverishly instead of maintaining 
eye contact when listening to a response, then body language is missed. 
Accordingly, the author uses the jury selection chart given to counsel by 
the court clerk, uses the smallest Post-it Notes™, and only writes a few 
things such as “+”, or “?”. To sum up the author’s experience, the 
most effective voir dire is achieved by writing less and watching more. 

However, if counsel wishes to utilize a more formalized chart, then the 
chart provided above allows trial counsel to integrate key responses elic¬ 
ited in the voir dire process, assists in prioritizing which jurors to excuse 
and in what order, and allows counsel to list key facts that would support a 
Batson-Wheeler motion under the “Miscellaneous information” heading. 
While the type of chart is determined by counsel’s preference, the key 
point is to avoid keeping one’s head buried in note-taking instead of 
intently watching the prospective jurors. Active listening must be 
employed to truly “understand” the jurors’ responses. Voir dire is not the 
time for trial counsel to give a lecture, as the best voir dire occurs when the 
prospective jurors do most of the talking. 

In that regard, counsel should be particularly careful to make notes of 
the specific reasons he or she plans to challenge any juror. While an attor¬ 
ney need not initially articulate the reasons for dismissing a juror with a 
peremptory challenge, both prosecutors and defense attorneys may be sub¬ 
ject to Batson-Wheeler challenges when jurors of certain protected classes 
are dismissed. See Snyder v Louisiana (2008) 552 US 472,128 S Ct 1203; 
People V Wheeler (1978) 22 C3d 258, 276, disapproved on other grounds 
in Johnson v California (2005) 545 US 162,173,125 S Ct 2410; Batson v 
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Kentucky (1986) 476 US 79, 84, 106 S Ct 1712; Georgia v McCollum 
(1992) 505 US 42,59,112 S Ct 2348; People v Willis (2002) 27 C4th 811; 
see CCP §231.5 (peremptory challenges may not be used to remove juror 
under presumption that he or she is biased “merely because of a character¬ 
istic listed or defined in Government Code §11135 or similar grounds”). 
After a Batson-Wheeler motion is made in coiut, the trial judge usually 
calls on the attorney who dismissed the challenged juror to articulate his or 
her “legitimate, non-suspect” reasons for the peremptory challenge. See 
People V Gray (2001) 87 CA4th 781, 788. Keeping detailed notes of the 
specific race-neutral, gender-neutral, and other neutral reasons for chal¬ 
lenging a juror (e.g., “juror was not paying attention,” “juror was wearing 
political t-shirt,” “juror expressed mistrust of police officers”) will enable 
counsel to articulate those neutral reasons quickly and specifically after a 
Batson-Wheeler challenge, which will make it easier to defeat the chal¬ 
lenge in court and better preserve the record for appeal. 

Assuming a defendant exhausts all state court appellate remedies, 
habeas litigation in federal court challenging an erroneous state court 
Batson-Wheeler finding may result in the court reviewing more material 
from the record compared with what a state appellate court might review. 
Trial counsel must ensure that a detailed, specific record is made that is 
germane to prosecutorial bias. Recently, the Ninth Circuit in McDaniels v 
Kirkland (2015) 813 F3d 770, 778, held that the use of a comprehensive 
juror analysis—above and beyond what the state court relied on—is 
important to determine whether the state court’s Batson decision was 
improper. Indeed, the entire state-court record should be considered, 
including materials presented to the state trial judge but not the state appel¬ 
late court. Thus, remand was ordered to determine whether there was a 
Batson violation with respect to the underlying murder conviction. 

Cross-Reference: For discussion of jury selection, including the attor¬ 
ney’s right to question jurors directly, jury questionnaires, challenges for 
cause and peremptory challenges, and Batson-Wheeler motions, see Cali¬ 
fornia Criminal Law Procedure and Practice §§29.7-29.37 (Cal CEB). 

§29.2 B. Sample Jury Questionnaire 

INSTRUCTIONS FOR JURY QUESTIONNAIRE 

This questionnaire is designed to shorten the time needed to obtain infor¬ 
mation about your background as it relates to your possible service as a 
fair and impartial juror in this case. We use the questionnaire to avoid put¬ 
ting each of these questions to each prospective juror in open court, 
which takes a great deal longer. 
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The California courts, in accordance with constitutional principles, have 
held that the answers contained in this questionnaire are part of the pub¬ 
lic record, and as such are not confidential. That means that your com¬ 
pleted questionnaire must be released to representatives of the media if 
they so request. This court would have no choice but to comply with such 
a request if made. 

Therefore, to best protect your privacy, while upholding the mandated 
principles of our constitution, the Court advises the following: 

If you wish to keep any of the answers to any of the questions confiden¬ 
tial for personal privacy reasons, please so indicate in the space provided 
for the particular answer. The question can then be answered orally, in 
the privacy of the judge’s chambers, in the presence of the attorneys. If 
the Court then determines that your request for privacy is proper, your 
answer to the question will be sealed and not released to the media or 
repeated in open court. 

During questioning by the Court, you will be given an opportunity to 
explain your responses if necessary. In any instance where you feel your 
answers may invade your right to privacy or might be embarrassing to 
you, indicate this to the court. The Court will then give you an opportunity 
to speak to the Court and counsel outside the hearing of the other jurors. 

Please respond to each question as fully and completely as possible, and 
print your name at the top of each page. Please use dark ink. If you 
require additional space for your response or wish to make further com¬ 
ments regarding any of your answers, please use the explanation sheet 
attached to the back of your questionnaire. If you do not understand a 
question, please place a large question mark (?) in the space for an 
answer. 

Your complete candor is necessary so that both the prosecution and 
defense will have a meaningful opportunity to select a fair and impartial 
jury. Your cooperation is of vital importance. 

Because this questionnaire is part of the jury selection process, the 
questions are to be answered under your oath as a prospective juror to 
tell the truth. You are instructed not to discuss this case or questionnaire 
with anyone, including fellow jurors. 

Please keep in mind that there are no “right” or “wrong” answers, only 
complete and incomplete answers. Complete answers are far more help¬ 
ful than incomplete answers. They assist all parties in obtaining a fair and 
impartial jury. 


JURY QUESTIONNAIRE 
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PLEASE PRINT LEGIBLY AND USE A DARK INK PEN 

BACKGROUND AND EMPLOYMENT 

NAME_ 

AREA OF RESIDENCE_ 

1. AGE_ 

2. SEX_ 

3. PLACE OF BIRTH_ 

4. EMPLOYMENT OUTSIDE THE HOME? YES NO 
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RETIRED? YES NO 

IF EMPLOYED OUTSIDE THE HOME:_ 

EMPLOYER_ 

JOB TITLE_ 

DESCRIPTION OF DUTIES_ 

HOW LONG WITH PRESENT EMPLOYER?_ 

ALL JURORS: 

IF YOU HAD A PREVIOUS JOB, HOW LONG DID YOU WORK AT 
THAT JOB? 


PREVIOUS JOB/OCCUPATION:_ 

HAVE YOU EVER BEEN IN BUSINESS FOR YOURSELF? YES _ 
NO_ 

IF “YES,” PLEASE BRIEFLY EXPLAIN:_ 

HAVE YOU EVER HAD ANY SUPERVISORY EXPERIENCE AT 
WORK? YES_NO_ 

IF “YES,” PLEASE BRIEFLY DESCRIBE:_ 

5. HOW LONG HAVE YOU LIVED AT YOUR CURRENT ADDRESS? 


DO YOU OWN?_ 

RENT?_ 

LIVE WITH FAMILY?_ 

OTHER?_ 

HOW LONG DID YOU LIVE AT THE PLACE YOU LIVED JUST 
BEFORE YOU MOVED TO YOUR PRESENT HOME?_ 

6. MARITAL STATUS: MARRIED SINGLE DIVORCED WIDOWED 
DOMESTIC PARTNER 

IF MARRIED OR PARTNERED, IS YOUR SPOUSE OR PARTNER 
EMPLOYED? YES_NO_ 

IF YES, WHERE AND WHAT TYPE OF EMPLOYMENT?_ 

IF DIVORCED OR WIDOWED, WHAT WAS YOUR SPOUSE’S 
OCCUPATION?_ 


7. DO YOU HAVE CHILDREN? YES NO 
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HOW MANY?_AGES:_ 

DO YOU HAVE GRANDCHILDREN? YES_NO_ 

HOW MANY?_AGES:_ 

IF APPLICABLE, WHAT ARE THEIR JOBS OR OCCUPATIONS? 


8. ARE THERE ANY OTHER ADULTS RESIDING IN YOUR HOME? 

YES_NO_ 

IF YES, WHAT IS THEIR RELATIONSHIP TO YOU?_ 

WHAT ARE THEIR JOBS OR OCCUPATIONS?_ 

EDUCATION 

9. ELEMENTARY SCHOOL? YES_NO_JUNIOR HIGH 

SCHOOL? YES_NO_HIGH SCHOOL? YES_NO 

_COLLEGE? YES NO POST-GRADUATE? YES NO 


PLEASE LIST ALL DEGREES, CERTIFICATES, LICENSES, AND 
MAJOR AREAS OF STUDY, TELLING WHEN AND FROM WHAT 
INSTITUTION_ 


10. HAVE YOU EVER STUDIED MEDICINE, NURSING, PHARMACOL¬ 
OGY OR ANY RELATED SUBJECT? YES NO 

IF YES, PLEASE EXPLAIN_ 

11. HAVE YOU EVER STUDIED OR RECEIVED TRAINING IN PSY¬ 

CHOLOGY, PSYCHIATRY, SOCIAL WORK, SOCIOLOGY, OR 
COUNSELING? YES_NO_ 

IF YES, PLEASE EXPLAIN_ 

12. HAVE YOU RECEIVED ANY TRAINING IN LAW, LAW ENFORCE¬ 
MENT, OR CRIMINOLOGY? YES_NO_ 

IF YES, PLEASE EXPLAIN._ 

13. ARE YOU CURRENTLY ATTENDING SCHOOL? YES_NO 

IF YES, STATE YOUR AREA OF STUDY:_ 

14. DO YOU HAVE FURTHER EDUCATIONAL PLANS FOR THE 

FUTURE? YES_NO_ 

IF YES, PLEASE EXPLAIN_ 

MILITARY 
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15. WERE YOU IN THE MILITARY? YES NO_ 

IF YES, ANSWER THE FOLLOWING: 

BRANCH OF SERVICE:_ 

DATES OF SERVICE:_ 

RATE OR RANK:_ 

WHERE WERE YOU STATIONED?_ 

CHARACTER OF DISCHARGE (E.G., HONORABLE, GENERAL):_ 


REASON FOR DISCHARGE:_ 
WHAT WERE YOUR DUTIES?. 


WERE YOU EVER INVOLVED IN ANY WAY WITH MILITARY LAW 
ENFORCEMENT, NONJUDICIAL PUNISHMENT, COURTS MAR¬ 
TIAL, OR ADMINISTRATIVE BOARDS OR HEARINGS? YES_ 

NO_ 

WERE YOU EVER IN COMBAT? YES NO_ 

IF YES, WHEN AND WHERE WERE YOU IN COMBAT?_ 

HAVE YOU EVER BEEN IN A COMBAT AREA? YES NO 

HAVE YOU BEEN IN THE RESERVES OR NATIONAL GUARD? YES 
_NO_ 

FIREARMS 

16. DO YOU OR DOES ANYONE ELSE IN YOUR HOME OWN A GUN? 

YES_NO_ 

IF YES: WHO?_ 

WHAT KIND AND HOW MANY?_ 

REASON FOR OWNING GUN?_ 

PERSONAL 

17. WHAT ARE YOUR FAVORITE HOBBIES AND/OR PASTIMES?_ 


18. TO WHAT CLUBS OR ORGANIZATIONS DO YOU BELONG? 


HAVE YOU EVER HELD A LEADERSHIP POSITION IN THESE 
ORGANIZATIONS? YES_NO_ 

IF YES, PLEASE DESCRIBE:_ 
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19. ARE YOU REGISTEREDTO VOTE? YES NO 

DID YOU VOTE IN THE LAST ELECTION? YES_NO_ 

20. WHAT KIND OF BOOKS OR MAGAZINES DO YOU READ?_ 


21. WHAT TELEVISION AND RADIO PROGRAMS DO YOU VIEW OR 
LISTEN TO ON A REGULAR BASIS? 


22. DO YOU HAVE A HOME, LAPTOP, OR TABLET COMPUTER? YES 

_NO_ 

DO YOU HAVE A SMARTPHONE? YES NO 

DO YOU FREQUENTLY USE A DIGITAL DEVICE TO CONDUCT 
ANY TYPE OF RESEARCH? YES NO_ 

IF YES, PLEASE EXPLAIN__ 

23. DESCRIBE WHAT BLOGS YOU FOLLOW. IF YOU AUTHOR OR 
PARTICIPATE IN A BLOG, WHAT IS THE CONTENT OF YOUR 
BLOG? 


WHAT ARE YOUR FAVORITE WEBSITES AND WHY?. 


DO YOU PARTICIPATE WITH GOOGLE+, FACEBOOK, TWITTER, 
SNAPCHAT, LINKED-IN, YOUTUBE, INSTAGRAM, AND/OR OTHER 
“SOCIAL NETWORKING” WEBSITES? YES_NO_ 

IF YES, PLEASE LIST EACH SITE YOU GO TO, HOW OFTEN EACH 
DAY YOU ARE ON THE SITE, AND DESCRIBE YOUR PRIMARY 
PURPOSE FOR USE OF THAT SITE. 


DO YOU READ “BLOGS”? IF SO, WHICH ONES AND WHY? 


DO YOU WRITE A BLOG OR BLOGS? YES NO 

IF YES, PROVIDE THE IP ADDRESS(ES) OF YOUR BLOG{S) AND 
DESCRIBE THE LENGTH AND CONTENT OF YOUR BLOG{S) AND 
HOW OFTEN YOU WRITE FOR EACH BLOG. 



